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Competition Policy in Poland

Matgorzata Krasnagbska-Tomkiel

oland created a post-communist competition lanesgsh 1990" The system is

based on a public enforcement agency name@ffiee for Competition and
Consumer Protection (“OCCP” or “Office”), whichpart of a governmental
administratiorf. The President heads the OCCP and is the soléateaimker with
regards to restrictive practices and undertakingatentrations in Poland. According to

the law, the OCCP’s President is appointed by Rt¥aRrime Minister’ Competition

“The author is President of the Office of Competitand Consumer Protection, Poland.

! The Act on counteracting monopolistic practiced ®90 belonged to the public law. Competition
authority, which at that time bore the name ofAmtimonopoly Office, was part of a governmental
administration in Poland. Since 1996, Polish coitipatauthority has dealt both with competition and
consumer protection issues. That is why its namecakanged for the Office for Competition and
Consumer Protection. During the pre-accession geRolish competition law was harmonized with the
EC competition legislation. The legal basis fostivas established in the Act of 15 December 2000 on
competition and consumer protection which expiredpril 2007.

2 In the field of competition, the crucial task b&tOffice is the enforcement of national and
Community law prohibiting cartels and unilateraliabs. The Office is composed of the headquarters in
Warsaw and nine regional branches located in ligscall around Poland.

% According to the law, the President of the OffideCompetition and Consumer Protection is the
central government administration body competetiiénprotection of competition and consumer intsres
The President is appointed and supervised dirégtifhe Prime Minister (there are no formal linksvieen
the OCCP and Ministry of Economics). The Prime Igiei appoints Vice Presidents at the request of the
President. The responsibilities of the Office’sdident include both competition and consumer ptiec
The President of the OCCP is the responsible ratimmmpetition authority within the meaning of At&
35 of Regulation No. 1/2003/EC. Merger controlniscope of its responsibilities as well. All
responsibilities attached to the authority refethi® President and not to the OCCP although theid&nat
performs all tasks with the support of the OCCP. 2
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decisions adopted by the OCCP can be appealee &pttialized civil court named the
Court for Competition and Consumer Protecfion.

The Polish government is responsible for the coeadind enforcement of
competition policy in Poland. Its aims and pri@#tiare established in the official
documentCompetition Policy. According to Polish competition law, the Presidefithe
OCCP drafts a revised version of this documentyetveo to three years and presents it
to the government for the approval. For instante strategy of Polish competition
policy for 2008 to 2010 is presentedGompetition Policy for 2008-2010 (hereinafter
“Competition PolicyReport” or “Report”) and was approved by the goweent in July
2008 The scope of the Competition Policy Report is mwidter than the authority of
the OCCP because it also covers issues connectiedheiactivities of the national
sector-specific regulatory bodies (e.g., the tal@oanications and energy regulators).
No sector of the economy is excluded. The impa&®@fcompetition policy and
legislation as well as other international compatifora (such as the Organization for
Economic Cooperation and Development) are alsatake account in the Report.

The strategic aims of the Competition Policy Refery., counteracting
restrictive practices, promotion of competitiortiie post-monopolistic sectors of
economy, deregulation, and competition advocacyg leen priorities for the past

several years. What makes the most recent versi@netht is its intention to develop and

4 Appeals have to be sent to the OCCP. If the aiisheconsiders the appeal justified, it can annul or
change the decision without involving the courttiose instances, a new decision can be appeaigellas
The Competition Court deals with the decision & @CCP on the merits. Private enforcement of the
competition law is beyond the scope of its juritidic.

® Press Release, Office of Competition and Consinetection, Poland, Competition Policy 2008-
2010 (Jul. 15, 2008gvailable at http://www.uokik.gov.pl/en/press_office/press_rsesiart121.html 3
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use more appropriate tools to pursue and achi@sethoals. Both Polish and
international experiences provide a good startmgtdor further reflection and
formulation of strategy for the future.
|. COMPETITION PROTECTION

The issue of competition protection is linked esolely to the authority of the
OCCP, which is the unique competition agency diyaeisponsible for the enforcement
of competition law in Poland. The activities of @E€CP are mainly based on a single
piece of legislation, the Act of 16 February 20@i7competition and consumer protection
(hereinafter “Polish Competition Act” or “Act®This Act contains provisions regarding
practices restricting competition, merger contami¢l rules of proceedings. According to
Article 1, the Act “determines conditions for demgiment and protection of competition
as well as the rules on protection of interestgnafertakings and consumers, undertaken
in the public interest According to the jurisprudence of the Supreme €ahe OCCP is
obliged to prove in every case that an initiatibpmceeding is justified because public
interest would otherwise suffer.
A. Restrictive Practices

The provisions of the Polish Competition Act comzeg prohibition of restrictive
practices are fully in line with the rules estaléid in the EC Treaty. The substantive
rules of the Polish competition law have not belesnged much over the last few years
as they are harmonized with EU legislation. Corelgrjuite significant modifications

were introduced in April 2007 with regards to prdaesal aspects of investigations. The

® Office of Competition and Consumer Protection aRdlAct of 16 February 2007 on competition
and consumer protection, 50 JLAwWS 2007 item 331 (20073vailable at
http://www.uokik.gov.pl/en/legal_regulations/natadnlegal acts/general_legal regulations/ 4
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key change is that the OCCP is no longer obligaditate proceedings on the basis of
received complaints. According to the new bill, #réimonopoly proceedings may be
conducted only ex officiol his requirement strengthens the discretionaryguswf the
agency, especially with regards to establishmepriofities. The OCCP conducts
antitrust investigations when a public interest dads an action. Currently, the
proceedings may be conducted ex officio as expiapiadr antimonopoly proceedings.
This rule entitles the agency to set and followpiisrities because the OCCP has sole
power to decide whether to open a formal invesbgadr to turn a complaint down. At
the same time, this particular legal rule strengghthe agency’s level of responsibility
for the state of competition on the market. The ®&Bould be more active in
monitoring the market in order to properly identifie most dangerous distortions of
competition and counteract them effectively.

The Competition Policy Report describes a numberctitities and resources the
OCCP can undertake to fulfill its obligations. Gae@ample is to strengthen the Office’s
ability to collect evidence more efficiently. Itmoerns, among other things, the
collection of evidence during the time of inspextiand searches, in particular electronic
evidence.

A more notable example is the OCCP’s intention &kenbetter use of economic

knowledge during its investigations. Within the IO the Market Analysis Department

" The explanatory proceedings may precede the antpuly proceedings and should be opened if
the circumstances indicate a possibility that ttevisions of the Polish Competition Act have been
breached. If that suspicion proves to be legitiméten the antimonopoly proceedings can be indiate
Following this stage of the process, the stateranbjections is prepared.

8 According to the former competition act, an inigation could be opened on the basis of a formal
complaint. The OCCP was obliged to adopt a decigibiwvanted to turn a complaint down and the
complainant was entitled to appeal any decisioh@fOCCP. 5
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is responsible for this aspect of the investigatidfconomists are engaged in the
everyday activities of the OCCP and provide neggssssistance during each stage of
investigation, in particular by helping define nedat markets in more complicated cases,
one of the core issues of antitrust policy. Ecorstsnare also consulted on all antitrust
and concentration decisions before they are adopted

At the same time, the Market Analysis Departmemésponsible for planning,
organizing, and coordinating the permanent momtpaf the market. The agenda of the
monitoring is prepared on a yearly basis. It inelsid number of topics which seem to be
important or problematic with regards to competitan the national, regional, and local
markets. The OCCP branches are engaged in marketamiog as well, especially at the
regional and local market level. The OCCP prepdetailed reports describing particular
markets on the basis of the monitoring results Whie later used in agency enforcement
activities. Public versions of reports are alsolighled and made available on the
Office’s website’ Market monitoring and conclusions stated in ecaoaeports often
encourage the opening of subsequent investigattowearify that any irregularities in the
market are not the result of restrictive practi€®s the basis of economic reports, other
market investigations have been opened, namehgistribution of roof tiles (a
number of vertical cartel cases), distribution a@t,sand wall coverings.

How the OCCP plans to strengthen the economicrfl&olish competition law
is provided in the Competition Policy Report. Ndyalthe OCCP plans to increase the

use of intensive economic tools during investigagidVlore advanced economic analysis

® See the website of the Office of Competition and Cansu Protection, Polanat
http://www.uokik.gov.pl 6
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(e.g., econometrics) will be applied as well. Tharkét Analysis Department will
continue to concentrate on monitoring sectors wh&t@rtion of competition is most
likely to occur.

It is the intention of the OCCP to improve efficobgrof different investigative
measures. Inspections and searches seem to beghémportant, especially with
respect to cartel cases. Polish competition la@rsfantitrust inspectors a wide scope of
authority in this area. The OCCP may request uallgrgs, competitors, and
administrative authorities to provide documenta&od information. Witnesses may be
summoned to participate in hearings. Fines mayriposed for providing misleading
information. The antitrust inspectors have the powenter premises, inspect
commercial documentation (and make notes or comesl) request all information
required for their investigation. Investigationspirivate premises and means of
transportation are allowed with the prior apprasaihe court, provided that there is a
legitimate suspicion that business documentatide |t there.

While the legal framework may be adequate, thestigation process requires
further development, specifically with regards &srpanent training of antitrust
inspectors in cooperation with specialized authewitPast experience shows that
cooperation with the police has proven to be mffsttve. Specialized trainings for
antitrust inspectors carried out by police explage encouraged the adoption of
operational techniques and procedural regulationsdarches in antitrust investigations.

At the same time, inspections and searches pertbbyéhe OCCP’s inspectors and
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specialized police forces have been organizedtfHr@ng agenda for antitrust
inspectors covers both basic and advanced workstropsore detailed aspects of
inspections (e.g., collection and analysis of eteut evidence). On the basis of initial
results, it is fair to say that these activitiesptiay the highest efficiency. That is why
cooperation between the competition agency ang@ahee will continue in the future. In
addition, parallel cooperation and exchange of egpees between the OCCP and
authorities with inspections powers (like the SupeeChamber of Control) will also
continue.
B. Mergers

Merger control is a very significant part of compen protection in Poland. The
Polish Competition Act introduced significant chaado the field of merger control, in
particular turnover brackets were raised considgr&urrently, the intention of
concentration is subject to a notification subnditte the OCCRP if:

1. the combined worldwide turnover of undertakinggipgrating in the
concentration in the financial year preceding tearyof notification exceeds the
equivalent of EUR 1,000,000,000; or

2. the combined worldwide turnover of undertakinggipgrating in the
concentration on the territory of Poland in theaficial year preceding the year of
notification exceeds the equivalent of EUR 50,000,0

Transactions below turnover brackets are not stibgpethe approval of the OCCP.
Another important change in the Polish merger @dmégime concerned the

catalogue of forms of concentrations for which tlegfication is obligatory. According
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to the Polish Competition Act, various forms of centrations between undertakings
have to be notified to the OCCP. This obligation@#rns actions such as:

* merging two or more independent undertakings;

* taking over (by way of acquisition or entering iqossession of shares or other
stocks or by any other way obtaining direct or iadi control over) one or more
undertakings by one or more undertakings;

» creating one joint undertaking by undertakings; or

* acquiring a part of another undertaking’s propéite entirety or part of the
undertaking) by the undertaking, if the turnoveniaged by the property on the
territory of Poland in any of the two consecutiirehcial years preceding the
notification exceeded the equivalent of EUR 10,0002°

Despite modifications to substantial rules, siguifit changes in the internal
organization of the Office were introduced lastry@#h respect to merger review. One
such change was the creation of a unit directlgaasible for mergers and acquisitions
named the Department for Control of Concentratittssnain task is to monitor the level
of concentration in the different domestic markatd conduct antimonopoly
proceedings. The Department prepares the OCCPisiaies concerning concentrations
of undertakings and fines.

Both the legal and structural changes mentionegieabte aimed at achieving a
more individual and economic-based approach to ensiitpat exert influence on the
Polish market. This concerns mergers of undertakprgsent on markets which are

important for the protection of state economy aimictv are likely to have an impact on

1% These rules do not apply in certain clearly désctisituations, in particular: 1) if the turnovér o
the undertaking taken over did not exceed the edgid of EUR 10,000,000 in any of the two financial
years preceding the notification on the territofy?oland; 2) if a financial institution acquiresasés on a
temporary basis (for one year maximum); or 3) @réhis a concentration of the members of the same
capital group. 9

WWW.GLOBALCOMPETITIONPOLICY.ORG

Competition Policy International, Inc. © 2008. Copying, reprinting, or distributing this article is forbidden by anyone other than the publisher or author.




Gc P RELEASE: AUG-08 (2)

THE ONLINE MAGAZIME FOR GLOBAL COMPETITION POLICY

consumer interests. Economic analysis of mergerscas a large extent, will cover
markets that could be even indirectly influenced doncentration is cleared (such as
upstream and downstream markets). These analysesaam difficult and time-
consuming, but are very important for final merdecisions.
C. Fines

Enforcing a more efficient fining policy is onethie OCCP'’s top priorities.
Decision-making powers of the OCCP include impodingncial fines (up to 10 percent
of a company’s revenue for the preceding finanggalr) and periodic penalty payments
for infringements of the competition law. A lotwbrk has been done the last few years
to improve the quality and efficiency of antitrukgcisions adopted by the Office,
including the creation of a unit named the Depantinier Competition Protection which
is dedicated to dealing directly with restrictivegtices in the national markéand the
adoption of new internal rules for proceeding vagéises. These new rules demand that
case handlers cooperate more closely with legalcgeand the chief economist team,
and that the cooperation begin at relatively estdges of the proceedings. Every
antitrust decision must be accepted by both legraice and the chief economist team
before being adopted.

The OCCP adopts over 100 antitrust decisions eaahtyMany of these
decisions are appealed to the Court for Competdiah Consumer Protection. While

judgments by the Court for Competition can be algaeto the Appeals Court, the

1 The “old” Department for Competition Protectionsagivided into two smaller units. One was
responsible for merger control (the Departmentdontrol of Concentration); the other was respowesiot
counteracting restrictive practices and settingrfiiés in this area (the “new” Department for Caatifion
Protection).

121n 2007, 129 decisions were adopted concernirtgjactige practices. 10
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significant majority are upheld. Since 2003, ov@mp@rcent of the decisions concerning
restrictive practices have been confirmed in theeajs proceeding. Given this, it would
seem important to strengthen the authority of tfee®and legal certainty of
undertakings. But, to improve the effectivenessrdbrcement, the Office’s fining policy
must be more transparent and severe. The OCCPdbeften use its discretion to
impose fines to the level allowed by the law. EWfssugh sanctions imposed on
undertakings breaking competition law have incrdaseer the last few years, there is
still much progress to be made in this regard. OREP’s long-term objective is to
create and publish guidelines on fines. If theycear and severe enough, the efficiency
of the Polish leniency program should be improvesvall **

These changes are reasonable and justified beaadsetakings operating on the
Polish market are well aware of bans on restrigiraetices. Whether or not they decide
to break binding rules, they should be informethefrisk of having to pay a high price if
convicted. Otherwise, they would not be discourageweh such behavior and there would
be no deterrent effect.
D. Liberalization

Liberalization of post-monopolistic sectors of #gmnomy has also been
progressing in Poland. Like elsewhere in Europmainly concerns infrastructure
sectors such as telecommunication, energy, raspart, and air transport. In addition, it
concerns areas traditionally limited to real cortjmet due to strict qualification entry

barriers (e.g., liberal and legal professions). prexess of liberalization engages sector-

131n order to provide companies engaged in cartiligcwith an incentive to end their involvement
and to inform the OCCP about the infringement,néelecy program was introduced in 2004. It largely
reflects the Commission 2002 leniency notice. 11
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specific regulators (e.g., the Office for Electo@iommunication, the Office for
Regulation of the Energy Market, the Office for Riaiansport, and the Office for Civil
Air Transport). Determining which other authoritiegl be responsible for market
surveillance is also necessary to open these sact@ompetition.

The OCCP supports efforts aimed at creating casrdhtfor fair competition in
post-monopolistic sectors of the economy. Thuseclmoperation between the
competition agency and sector-specific regula®rgery important. The Office has
performed numerous antimonopoly proceedings addigessctor-specific
anticompetitive or exploitative abuses and firmshsas ex-monopolistic
telecommunication companies and railway firms amstantly under investigation by the
OCCP.

Formally, the OCCP initiates its proceedings excadf but frequent complaints
for certain behavior by a dominant undertaking aso prompt the opening of a case.
The Office is constantly monitoring the market lmpducting investigations in different
sectors of economy. Monitoring of regulated marketne of the Office’s priorities
because its findings encourage the drafting of aditipn infringement and consumer
protection legislation. Reports prepared by the ®@@ the progress of competition
enforcement in the energy, telecommunications (kottlline and mobile), and postal
service sectors provide an important and detabedce of information about those

markets. This information is carefully analyzed ahdred with sector-specific

12
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regulators. When intervention is deemed necessabpth agencies, the relevant sector-
specific regulator then opens an investigation.

In many cases, the sector-specific regulators hawe accurate and efficient
legal tools at their disposal to avoid abuses @t-pwnopolistic markets or to counteract
such markets efficiently. When it is decided thabenpetition law has been broken, the
OCCP opens an investigation which ends in the aolopf an infringement decision. If,
in a specific situation, a market problem couldsbkred on the basis of the competition
law or sector-specific legislation, then both ages@gree on which authority should
react. Generally, parallel proceedings are vievgemefficient and avoided, even though
in some cases the law and jurisprudence make silgeso conduct them.

Polish competition law requires cooperation betwibenOCCP and the Office of
Electronic Communication during the time of forrpabceedings, especially with regards
to the telecommunications sector. NeverthelessOEP also stays in communication
with other sector regulators. Information is exajsshand expert meetings are organized
in each case where it could help to solve partrantgpediments to competition.

Such a model of cooperation between different aigermesponsible for
competition on the market should be continued anelbped in order to improve
efficiency and benefit from the synergy of the syst As long as there is a common goal,

teamwork can only accelerate the process of regghin

13
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E. Local Markets

The OCCP has a relatively decentralized structtire.composed of the
headquarters in Warsaw and nine regional brancheged in big cities throughout
Poland. The division of authority between the hegdigrs and branches is established in
a separate regulation. Generally, the branch daffital with competition restraints in
local or regional markets. Mergers between companith a combined turnover of up to
the equivalent of EUR 500,000,000 are under theinaity as well.

To be clear, it is necessary to stress that “brasicare not separate bodies. They
act under the supervision of the OCCP Presidentpenfmrms all the tasks supported by
the Office. All responsibilities attached to thetarity refer to the President (also
sometimes called Chairman) and not to the OCCPtfreoheadquarters or branches).

The decentralized structure of the Office has & waportant impact on its
activities and priorities which are defined sepelsator national and local (regional)
markets. The Department for Competition Protec{mased at the OCCP’s headquarters)
is responsible for counteracting restrictive pi@esiwhich occur on the national market.
Here infringements are mainly caused by undertakmith a significant market share
which may distort competition on a wider scale (glge whole territory of Poland) or
may even have an impact on international trade.

At the same time, the OCCP’s branches deal witecatabuses in local and
regional markets. Very often they are connectet g@neral interest or community

services. Water-supply, sewage, waste disposalcameteries are examples of areas in

14
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which restrictive practices in local markets mastjtiently occur. Even though it may
seem that their impact on the state economy isimerghey are very burdensome to
consumers who make regular use of these servibesOCCP’s branches receive
numerous consumer complaints about providers df saovices.

When competition law seems to be infringed, annamiopoly proceeding is
conducted. Around 100 antitrust decisions regargnagection of competition in local or
regional markets are adopted every year. The velgthigh number of such decisions
proves that their influence on the state of contipetin Poland is quite significant. That
is why the Office will continue to intensify thisg of its activities.

The OCCP will also concentrate on fighting cartelbbcal markets (frequently
under the scope of public tenders). In line witis tibjective, the OCCP will promote
increased cooperation with regulators of infragtrcad sectors. The various branches of
the OCCP should also continue monitoring the markétich are under their respective
jurisdictions. This task is normally fulfilled byelding complaints, keeping in contact
with undertakings operating on local markets, argparing market analysis. Upon
encountering any irregularities, proceedings aened.

The decentralization of the OCCP’s enforcemenvaigs has proven to be more
efficient in so much as it avoids divergent decisidt requires that the branches perform
certain coordination proceedings with regards ¢gall@end economic aspects of
investigations. At present, every draft decisioepgared by any branch is controlled at the

Office’s headquarters by the legal service andcthef economist team. These units are

15
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responsible for the uniformity and correctnessuoprudence. At the same time, the
enforcement activity of the branches is permaneantiyitored and coordinated. More
and more often participants of the local marketrarteonly “local” small- or medium-
sized undertakings, but also entrepreneurs witidanvgcope of activity (e.g., members
of international holdings active in numerous locelrkets in different countries). These
international undertakings usually possess reaketgrower that could be used against
their weaker competitors. In such cases, the Ofeeets by expressing its objections.
When an undertaking distorting competition is szt numerous local markets, the
proceedings are carried out in the OCCP’s headepgaithis type of horizontal
coordination will be performed more frequently nariease the speed with which the
Office reacts.

Despite the increasingly wider scope of activitys iworth mentioning that the
active enforcement of competition law in local aadional markets in Poland is an
important component of competition advocacy anaraion. It helps to develop
awareness of the competition rules among consuamersmall- and medium-sized
undertakings operating in local markets.

F. State Aid Monitoring

As Poland is an EU member state, national rulegranting state aid to
undertakings have to be harmonized with existingsidte aid legislation. According to
the State Aid Policy Programme 2005-2010,'* an official document approved by the

government, the key objective of state aid policyPoland is to uphold standards binding

14 Office of Competition and Consumer Protection ad| Sate aid Policy Programme 2005-2010
(2005). 16
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at the EU level in order to diminish distortionafmpetition in the market caused by
government aid. It is focused on promoting develeptand increasing the efficiency
with which aid is allocated. Poland works in cl@sel current cooperation with the
European Commission to achieve these goals.

The tasks discussed above are generally the rabpgiy®f the government, but
the OCCP plays a significant role as well. Accogdio the law, the Office is required to
provide legal opinions on every draft program ceisien granting state aid before the
European Commission is notified. The Office is dls®appointed representative of the
government during state aid notification proceesdimgthe European Commission and
during appeals before the Community Courts. Finadtlg OCCP is responsible for
monitoring overall state aid efficiency.

With respect to efficiency, quite a few changestsiag planned for the
following years, namely a new methodology to measifficiency of already granted aid
will be implemented. The monitoring will focus oreas where the risk of abuses (i.e.,
using aid for purposes other than what it was @aifir) seems highest or most probable
as well as on areas which are particularly sereshircause they either receive a large
amount of aid or are significant in the state ecoynol o facilitate this process, a new IT

tool (a central database of state aid granted lané will be introduced.

17
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1. CREATING AND STRENGTHENING COMPETITION IN REGULATED
MARKETS

As one of the priorities of the Polish governmengéating and strengthening
competition mainly concerns monopolistic or postamyolistic (i.e., newly opened to
competition) sectors of the economy such as thetrelac media, telecommunications,
energy, air and rail transport, and postal servseesors. The regulatory authority in
these sectors should perform the following:

* open monopolistic markets to competition;
» create conditions for competition development diteralized markets by
elimination of existing barriers of entry (in padiar, legal obstacles); and

» strengthen competition through the enforcementfetgve regulation.

The public body responsible for the regulationlet&onic media, telecommunications,
and postal services is the Office for Electronie@aunication, which executes its tasks
under the leadership of its President and in cadjmar with the OCCP.

The process of liberalization in the telecommunarasector in Poland has lasted
for several years and its results are becoming rmedemore visible in the market.
During the process of regulation, the Office foe&tonic Communication must take into
consideration the technological changes which loaeerred recently, in particular the
growing popularity of mobile phones and the Intériiéhile the ex-monopolistic
telecommunication company still has a dominanttpwsion the market, the number of

its competitors—other telecommunication services/jglers—is constantly growing.
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The efforts of the sector regulator should con@aton using the most appropriate
regulatory tools to support this process in thiofaing years.

Outside of the telecommunications sector, the pigsrare largely in line with
EU legislation. In the electronic media sectorppties are linked to the implementation
of the Directive on audiovisual media services (Z66/EC) and to providing a smooth
transfer from analogue to digital broadcastinguggpsrted by a detailed agenda. In the
energy market (both electricity and gas supplyg,Mhnister of Economy and the
President of the Office for Regulation of the Enyelarket are the public bodies
responsible for creating and strengthening compatit.iberalization in both rail and air
transport is also based mainly on EU legislatioth megulatory bodies such as the Office
for Rail Transport and the Office for Civil Air Tnaport, which (under the surveillance
of their respectful ministries) are in charge ofngeetition issues.
[11. PROMOTION OF COMPETITION

Promotion of competition covers a number of aaegitrealized or supported by
the government in order to create or strengthem-apmpetitive environment, in
particular the legal framework for economic actestand competition advocacy among
entrepreneurs and consumers (promoting the bemleditsesult from competition).

The distortion of competition in the market is netessarily caused by illegal
practices of undertakings in every case, somettim®sresult from legal or
administrative barriers set up by public authositie order to avoid such problems, or at

least to diminish the frequency of their occurrerntbe Office is engaged in intra-
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governmental legislative proceedings. This auth@rtables the OCCP to monitor the
creation of the legislative framework for the econo activities and to intervene if
competition protection is threatened. The OCCP dot¢have decisive powers with
respect to legislation, but every draft legal astaerning economic activity in its broad
meaning has to be presented to the agency to ddomtaspinion on compatibility with
competition and consumer protection. The opiniothefOCCP is not binding to the
government, but it must be analyzed carefully asdussed if it is rejected. In practice, a
majority of these opinions are taken into consitienawhile drafting new laws. That is
why this authority seems to be very important mating a legal framework which
protects and promotes competition.

On the basis of detailed knowledge of markets agdlation, the OCCP may also
initiate discussions leading to the introductiomadre pro-competitive legal solutions.
These activities will be continued in the followiggars and will be treated as one of the
Office’s priorities because, with the appropriagdl framework, they can facilitate the
development and functioning of fair competitiortine market and help avoid
interventions which are much more frequent in marispic or overregulated markets.
Consequently, the OCCP will focus on sectors ssdo@al water supply, local public
transport, liberalization of professional servicasd new technologies (e.g.,
compatibility of IT network tools).

Competition advocacy is another important parhef®@ CCP’s activities. It is

obvious that the promotion of benefits resultingnirfair competition among
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entrepreneurs and consumers can have only a gostipact on the situation in the
market and on consumer welfare. That is why netiatnres in this area will be
undertaken by the Office. Advocacy programs, whihbe mainly informative and
educational, will target consumers, undertakings, @associations of undertakings as well
as local and regional authorities (e.g., self-gowent). Some of the Office’s planned
activities include press conferences and presasete TV and radio broadcasts,
brochures, improvements to the OCCP’s websitehtiséing and organizing of
conferences dedicated to competition protectiomeissand publication of specialized
papers.
A. Interaction between Public and Private Enfor cement

In Poland, as in other EU member states, publicaity deals with the majority
of competition cases. As the OCCP is responsilsledth competition protection and
consumer interests, the President conducts artitrusstigations if the public interest
demands an action. At the end of the investigaaonnfringement decision is normally
adopted. There is also a legal possibility to ingpfaisancial fines. These infringements
decisions can be appealed to the specializedaowuitt called The Court for Competition
and Consumers Protection. This Competition Couatsdeith decisions of the OCCP on
the merits; the private enforcement of the comipetilaw is beyond of the scope of its
jurisdiction.

There are no special legal rules concerning prigatercement of the

competition law in the Polish legal order. Polishilcourts are not legally obliged to
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deliver their judgments based on existing competitaw which means that the general
rules of civil law have to be applied.

Thus far, there have not been many private enfogo¢icases in Poland. There
are several reasons for this situation. First, tpraceedings are rather long-lasting and
costly. Second, there is no clear legal distincbetween the scope of the responsibilities
of the Office and the civil courts. Last, Polisvldoes not clearly state whether
decisions of the Office are legally binding to ttwaurts.

Existing Polish case law provides little guidancehis area. In a 1994 judgment,
the Supreme Court ruled that when there is a déssgent between parties, the court has
the power to decide on its own whether competikovs were broken. According to that
judgment, the court is not bound by decisions astbply the Office. In 1995 and 2004
judgments, however, the Supreme Court ruled tleatibcourt could not determine the
validity of the contract without a prior infringemedecision by the OCCP. Given the
lack of uniformity in the jurisprudence and the etise of a clear legal rule on the issue,
it is not possible to predict the outcome of thetramtitrust case that may appear before
the Supreme Court.

The Office does not have complete information alatiudf the court proceedings
concerning private competition law enforcement. €keent of the Office’s visibility into
private enforcement is based on regular requesti® foya civil courts to deliver concrete
antitrust decisions. Civil judges are not expartsampetition law and economics; they

do not have experience in that area. Clearly dacssadopted by the Office are helpful
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for courts in deciding whether charging a defendétit competition law infringement is
justified.

The introduction of rules into Polish law that biciglil courts to antitrust
decisions could be a reasonable solution to tlublpm and may help promote private
enforcement of competition law in Poland. It is homoting that this could also
encourage follow-on actions based on the priorsi@ciof the competition agency. Both
individuals claming to be victims of competitiomdanfringement and civil judges would
benefit because it would shorten courts proceedifigare would be less of a burden on
the judges as they would not be obliged to decidetiaer a competition law was broken.
They could treat the infringement decision by tgerecy as sufficient proof. On the basis
of the decision, they would be responsible for a@livey damages or nullifying the
contract. The introduction of such rules is alspsstent with the views of the Supreme
Court and with the current practice of numeroud courts who demand antitrust
decisions by the Office even though they are nohédly bound by them.

Unlike public enforcement, private enforcement seéorbe much more
complicated and time-consuming for potential litigga It usually demands specialized
knowledge about competition law and economicsh#t tontext, it is very difficult to
lodge successful damage claims in Polish courts reiation to losses suffered from a
cartel or monopolist abusing its dominant positi@izen this, consumers and other
individuals expect the OCCP to solve their problewith anticompetitive sellers while

businesses expect the OCCP to address their mstliesompetitors. However, both
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sides will be disappointed when the Office doesreatt because there is no legal basis
for action.

That does not mean, however, that the OCCP iswertasted in private
enforcement. Although private enforcement concgrdgial activities, the OCCP can
play a significant role in the promotion of the dosystem. The promotion of
competition law knowledge generally and effortsnicrease understanding of the
Competition Act can exert significant impact on gflremotion of private enforcement of
competition law in Poland. This could be achievgadmidely distributing information
about the activities of the OCCP, in particularatiafringement decisions which are a
starting point for follow-on actions (e.g., actifum damages). From an institutional
standpoint, the introduction of the legal tools e¥hfacilitate private enforcement of the
competition law demands cooperation with the Miyisif Justice.

B. Synergy between Competition and Consumer Protection

When it was first established in 1990, the maik z{the OCCP was to enforce
competition law. Since then, the responsibilitieghe Office have increased rapidly.
1996 was a crucial year in that the Antimonopolficefbecame the Office for
Competition and Consumer Protection and, as a qoesee, acquired new
responsibilities, namely the protection of consumgrests. This name underscores the

defining feature of the Office: synergy betweem &mmpetition and consumer protection

policy.
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The Office’s responsibility over both policies stgthens the level of
coordination of its enforcement activities. Anylihsest practice on the market can be
analyzed from two perspectives at the same timé Wnew case in the first stage of the
internal proceeding, there is an opportunity tareethe most effective tool to counteract
the anticompetitive action. There are many markeblems which can be solved on the
basis on competition law or protecting consumeergdts. Once the most appropriate
legal basis is decided, the new case is sent teeteeant unit to be dealt with. That unit
could be either the competition protection or consupolicy department.

Furthermore, a constant and effective exchangemméreences and ideas between
competition and consumer protection teams is pealidt is a platform for cooperation
and an increase of effectiveness. Sometimes isleathe transfer of solutions from the
area where they proved to be useful to the othgodd example is the law the agency’s
enforcement activities are based on, namely thistiPGlompetition Act. On the one
hand, this bill provides a legal framework for pgedings protecting competition; on the
other hand, it provides very similar rules aimeg@ratecting consumer interests (this
similarity includes formal aspects of investigasmuch as collecting evidence or
inspections, the types of decisions that coulddmpted, and the financial penalties for
breaking the law).

The synergy between competition and consumer grotepolicy also has
another, very pragmatic side which is that it sabgally reduces related state costs (e.qg.,

costs for administration, analytical and researdjegts, trainings, and so forth).
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This dual, pillar-based institution requires thghtibalance between competition
and consumer protection. Criticisms can be madeodim sides. Some consumers
representing non-governmental organizations clash ¢competition protection
dominates over direct consumer interests. At theesame, the associations of
undertakings state that consumer protection domsnide promotion of competition.

It is worth stressing that these two pillars, orickiithe OCCP'’s activities are
based, pursue the goals of consumer protectiomphadlding entrepreneurs’ interests at
the same time. The intention is to improve the bestlg, safety, and confidence of the
consumers by creating adequate conditions forctaimpetition and its protection. The
Office’s activities have so far been focused os thrget and its results seem to be
visible.

V. CONCLUSION

This article provides a general overview of the petition protection system in
Poland with a particular focus on current priogtand their nature within this system. As
Poland is a member state of the European Uniorstantive rules of the national
competition law are fully in line with EU legislafa in this respect. But, the structure and
organization of the institutions responsible fomgetition protection in Poland, while
intent on fulfilling common EU standards, is basedan original Polish framework
established by the Office for Competition and ConsuProtection. The Office is led by
its President and sole decision maker with resfoeistrictive practices and mergers of

undertakings in Poland. Apart from competition &suhe Office is responsible for the
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protection of consumers’ general interests, whigans its scope of responsibility is
much wider in comparison to the majority of oth&f Eational competition authorities.
The structure of the OCCP is also largely deceimtrd] composed of a headquarters and
nine regional branches located in big cities acRidand, each of which are responsible
for counteracting restrictive practices and analgznergers that may have an impact on
competition in local and regional markets.

The wide scope of authority and decentralized sirecbviously has a
significant impact on the way the Office functicarsd the outcome of its work. A
number of the decisions it renders to solve cortipatproblems have effects not only on
the national or international markets, but alsa kitcal, individualized level.
Consequently, objectives of Polish competition polire intended to address both levels
at the same time.

In accordance with the Polish Competition Act, @@CP is in charge of setting
priorities for competition and consumer protectibat the general framework for the
Office’s activities is approved by the governm&hivith regards to competition
protection, this strategy is implemented in clogeperation with other public bodies
which have overlapping responsibilities, in parécisector-specific regulators.

Decision-making powers of the OCCP are executeedgaddently. In the appeal
proceedings, infringement decisions are verifiedrenmerits by specialized civil court

dedicated to market issues, namely the Court fon@ition and Consumer Protection.

% That is, the strategy of the competition policg atrategy of the consumer protection policy must
be approved by the Polish government. 27
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The legal framework for the competition protectgystem in Poland with respect
to its structural, substantive, and proceduralsrsieems to be mature, modern, and
adequate to set and achieve ambitious goals. Anatitemore difficult question is the
ability to use it in practice to enforce and ackiexpected results. But this is a challenge

for every modern competition authority, and onechitthe OCCP is eager to take on.
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