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E-Book Prices Increased Immediately After Agency

Weighted Average Ebook Price by Publisher at Amazon
$14
Wave 1: Week of April 4, 2010
$12
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Figure 3: The average per unit e-book prices at Amazon of each First Wave Agency
Publisher increased significantly when it switched to ageiy -
Source: Gilbert Direct, p. 51.

PX-1105
“You can do all kinds of statistics, but reall , all ou need to do 1s look at the
diagram . . . . Their prices went up and stayed up. So 1t’s not rocket science. You just

have to look at 1t.”
Gilbert Testimony, TT 1653:9-13 |



Agency Publishers Priced E-Books

at Price Caps

Degree to Which Prices Were at the Applicable Price Cap
Five Months Following Switch to Agency

(% of units sold at a price within 1% of the maximum price specified
i the  ublisher’s A, le A enc A reement)

Over 90% of new
releases sold by
Defendant Publishers
at Apple were set at
the price caps.

s\ Penguin

Over 99% of New York Times
bestsellers sold by Defendant
Publishers at Apple were set
at the price caps.

PX-0866

Retailer Apple Amazon
New York New York
) New : New :
Publisher Times Times
Releases Releases
Bestsellers Bestsellers
Hachette 96.3% 99.7% 89.9% 100.0%
HarperCollins 90.0% 100.0% 84.6% 95.6%
Macmillan 81.1% 100.0% 76.3% 98.7%
98.4% 100.0% 92.2% 99.3%
\“@é 91.3% 97.9% 83.7% 90.1%
Defenda
publishers 92.1% 99 .4% 85.7% 96.8%
combined
Random House M 2 5‘77/ 0.0%

Over 85% of new releases and 96% of
New York Times bestsellers sold at
Amazon were set at the price caps.




Governing Legal Standard

10 establish a conspiracy 1n violation of Section 1, the Plainuus
must “present direct or circumstantial evidence that reasonably
tends to prove that the [defendants] and others had a conscious
commitment to a common scheme, designed to achieve an

unlawful objective.”

Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984) (citation omitted)



Horizontal Price Fixing Is Per Se lllegal

“Restraints that are per se unlawful include horizontal agreements
amon_ com_etitors to fix rices or to divide markets.”

“Horizontal agreements among competitors to fia piiecS . . . mave
manifestly anticompetitive effects and lack any redeeming virtue.”

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 886 (2007)



Apple and the Publishers’ Conspiracy

1. AU AI\NUILIDV J._J-BOOk PI’iCGS

2. To Restrain Retail Price Competition

“Concerted action by dealers to protect themselves
from price competition by discounters constitutes
horizontal price-fixing.”

Denn s Marina Inc. v. Ren ro Prods. Inc. 8 F.3d 1217 1221 7th Cir. 1993,




“A Conscious Commitment”
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December 15, 2009

" Apple meets with first three
publishers

(PX-0050)

= Publishers request an Apple

proposal on “new release pricing”
(PX-0050)

December 16, 2009

" Apple meets with second three
publishers

(PX-0262)
* HarperCollins interested in agency

model 10 11X Amazon pncmg“
(PX-0036)



“HarperCollins

Interested 11 agency model to fix Amazon
pricing (we said no).”

|

Thiy hutt: Amacer pricing

“Q. And the reference here to fix
Amazon pricing, was that
HarperCollins wanted to get
Amazon’s prices higher, correct?
A. That was my understanding,

yes.”

Saul Testimony, TT 182:9-11




Apple Knew the Publishers Wanted

Agency to Fix Industry Pricing

“ _. So, sir, ,ou were aware, were ,ou not, b, December 16, that
at least one publisher was planning on using an agency model in
order to fix industry pricing, correct?

A. Yes. Again, to fix — they wanted an agency model with us.
Let me be clear. I wasn’t trying to negotiate for the industry.
But they wanted an agency model with us so that they

would be able to set the price to fix the 9.99 price, which is

what this says.”

Eddy Cue

7
'
i

Cue Testimony, TT 1697:12-19; PX-0036




Subject: Books - Publisher Update
Date: Tue, 15 Dec 2009 21:29:33 -0800

From: Eddy Cue <cue@apple com>
To: Steve Jobs <gobs@apple com>

Bece: Kevin Saul <ksaul@applk com>, Keith Moerer <kmoerer@apple.conf Date : Tue, 1 5 Dec 2009

Message-1D: <ET050FBB-0CYE-463D-8B64-4356996546DR @apple cont

Steve
Here is what I have found after meeting with 3 publisbers today. Tomorrow, we see 3 more, This
will account for over 60+% of the book sales. Nothing scared me or made me feel like we can't get
these deals done right away, Clearly, the biggest issue is new release pricing and they want a
proposal from us. Everyone was ecstatic to see Apple and what it could mean for their industry.

Many of the answers were the same from every publishers, Below are those

» workdwide consumer book market - $40 billion (North America is $25.1 billion)

« market expected to grow 2.7% unnually over the next 3 years

* In the US, consumer books are 42% of the market, education/technical is 58%

= digial sales was 29 last year and will be 4.2% this year - includes ebooks and audio downloads
* books basically have three tiers - hardeover (0-12 months), trade paperback (12 month on), mass
market (18 months on)

* each of these tiers has many price points

* most book never go mass market and stay trade

* markeishare

Random House 16.4%

Penguin 11.9

Haper 9.8

Simon & Sch 8.7

Hachette 6.9

* available in ePub format (original bok are in InDesign)

« rich metadata is available (author, bo, date written, genre, etc)

* covers and illustrations are in hi-rescolor

* N0 ratings are availabks on books

* previews is usually at least the entir: first chapter

* open to providing full search in the book with book preview ala what Amazon does for physical
* many categories currently underserved because of b&w screens - cookbooks, travel, kids, ete

* no one likes text to speech because of audiobooks and have dissbled it on Amazon

* no one likes the book lending on Neok; one publisher is participating with a few titles (100 limited
anyways)

« generally North American rights heid by US publishers. UK publishers control UK, Australia,
India. Europe is mostly an open territry, with US and UK publishers both able to sell there

« all of them have some iPhone book apps but all agree that it should be in a book store Exhibit 13

* their current DRM is 5 device limit but as we explained how FairPlay worked everyone was fine Cue

with it; I don't forsee this being an is:e as our explanation is rock sohd 03/12/13
K. Schroeder

rer e eerr

Sonfidential APLEBOOKD0434143

PX-0050 /1 PX0050

“Clearly, the biggest
1ssue 1s new release
pricing and they want a

proposal from us.”

PX-0050




Apple Embraced the Publishers’ Desire

for Higher E-Book Prices

“Q. You left your meeting with Apple on
December 16, 2009 understanding that
Apple did not want Amazon’s 9.95 price
to continue 1n the industry, correct?

A. Clearly.”

Reidy Testimony, TT 484:2-7
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December 17-18, 2009
" Apple agrees to offer agency

model
(Cue Testimony, TT 1699:15-1702:12)

December 18, 2009

" Mr. Cue emails three publishers
re uestin a call to provide an
update on “all my findings and
thoughts.”

(PX-0056, PX-0501, PX-0502)



Apple & Publisher Conspiracy Commences

“I want to update you [on] all my findings and thoughts.
I have some things I want to run by you. I only need 30 minutes.”
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December 21, 2009

December 2009

P A Y December 21, 2009
1 2 3 4 5

= Apple proposes agency model with
$12.99 price point and requirement
6 ! ° ° I " that all resellers be moved to
agency
13 14 15 16 17 18| 19| (PX-0540, Cue Testimony, TT 1713:22-1714:3)
= Apple tells publishers they can use
2] 21 22 23 24 25 2 threat of windowing to force
¢ Amazon to agency
27 28 29 30 31 (PX-0336)
» Publishers understand “plus” of the

Apple proposal: “solves Amazon

1ssue”
(PX-0043)



No Express Agreement Required

* “The government . . . 1s not required to prove a formal, express
agreement with all the terms piccisery sew out anu cicanly unuerstoou
by the conspirators. It 1s enough that the government shows that the
defendants accepted an invitation to join in a conspiracy whose
object was unlawfully restraini.._ ......”

United States v. MMR Corp., 907 F.2d 489, 495 (5th Cir. 1990) (citations omitted)

* “Acceptance by competitors, without previous agreement, of an
invitation to participate in a plan, the necessary consequence of which,
1f carried Ou., 1o s eouwne wa Nterstate commerce, 1S SUffic o o
establish unlawful conspiracy under the Sherman Act.”

Interstate Circuit, Inc. v. United States, 306 U.S. 208, 227 (1939)



Apple Makes a Proposal

pe——
Plaanths” Exnibie
US v Apple

A
P
From: Eulau, Dennis <Dennis Eulau@ Simonandschuster com=> PX-0540
Sent; Tuesday, December 22, 2009 8.44 AM
To: Reidy, Carolyn <Carclyn Reidy @Simonandschuster.com™
Subject: Re: Apple -- CONFIDENTIAL

| will play with this today...20% margin will be stoep...30% to them -Oo the author and Ihon-o us - based ona
$12.€9 piice...much less then we get now. | realize we can't keep whel we have but this will b2 a real big change...more o
come.

From: Reidy, Carolyn

To: Fulau, Dennis; Selleck, Michael; Rwiin, Flisa; Hrschhom, Flinor H
Sent: Mon Dex 21 12:03:33 2009

Subject: Apple -~ CONFIDENTIAL

Edey Cue phoned me this morring (rather than come in fer avisit). He wanted to relay his conclusions, having met with
all the major publishers and looked at the online retailing market once he got home. He had four points:

I. Itis important that Apple make “at least some money” on the endeaver of selling eBooks, so 3 30% margin, like they
have in the APP Store, is essential to them; they “need that”.

2. It is important to Apple that there be “some level of reasonable pricing.” They feel the only way to get this & for the
st L totbo aadal Ll M iba ARR ol the Ll b eIy Sl bl

“It 1s important to Apple that there be ‘some
level of reasonable pricing.” They feel the
only way to get this 1s for the industry to go

2

to the agency model . . . ’

4. We would have to “get everyone ebse 1o go 1o the agency moedel.” When | said, “but of course we cen't talk to our
competitors,” he caid ha didn’t mean other publishers, but our aceounts —to which | replied, if we make these our

terms, then they are our terms.

In condusion he askad that after we've had time to digest and discuss this, we/l write him an email with our reactions
anc thoughts.

CONFIDENTIAL $500028855

“Q. And [Apple] told you that they feel the
only way to get this 1s for the industry to go
to the agency model; do you see that?

A Y.

Q. And by the “industry,” they meant other
publishers, correct?

A. Yes.

Q. And they meant other retailers, correct?
A. Yes.”

Reidy Testimony, TT 499:25-500:24

PX-0540

17
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Subjecs: Book Prbilshar Updaic

Dale: Mom, 21 Dac 2009 150105 -0800
Pacun: “Bddy Can® <cosBapple cont-
T “Seeve Joka” <

eyl sowr>
Diassge TD: <HMADBNES- 52257544154 EBES 1ADDAD S applc come-
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PX004371 FX-0043 NIl

“They saw both the plus

Q: ! (solves Amazon issue)

Eddy Cue and negative (little less

g

. v

than they would like).”

“ T his refers to the fact that I was
allowing them, because 1t was an agency
model, to price books at higher than 9.99
which I knew they wanted to do. They

referred to that as their Amazon

problem. Cue Testimony, TT 1703:20-24

PX-0043




Consciousness of Commitment

There 1s a consciousness of commitment to ..
price-fixing scheme when “[c]ircumstances |[]
reveal a unity of purpose or a common design and
understanding, or a meeting of minds 1 an

unlawful arrangement.”

Monsanto, 465 U.S. at 764
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January 4-5

= Mr. Cue expressly requires that “all resellers
of new titles need to be in agency model”

(Cue Testimony, TT 1717:14-24)

January 8

= Mr. Moerer tells Ms. Reidy she has
“exactly” the same view as other publishers:

“pricing was too low”
(PX-0537)

January 9

= Mr. Moerer explains agency model as way

to “move the whole market off $9.99”
(PX-0174)




“IA]ll resellers of new titles need to
be 1in agency model....”

/ “...realistic pricing....”
/1

“We think these agency terms
accomplishes all the goals we
—_ both have.”

o Feasa LI LT

PX-0021, PX-0473, PX-0476, PX-0041, PX-0040, PX-0306



January 11-14, 2010

January 2010

s M T January 11

® Draft contracts sent to each “Bi1g Six”
publisher

(DX-714 at § 75)

10| 411 12 13 1 15 16 January 12

? | * Penguin and Hachette tell Apple they will
go agency with “everyone else”

17 18 19 20 21 22) 23| (PX-0026)

24 25 26 27 28| 29 30|

January 14

= Mr. Jobs approves higher price points so
long as publishers “move Amazon to the
agent model too”

31

(PX-0055)



Subject: Book Publisher Update
Date: Wed, 13 Jan 2010 08:26:46 -0800

Message-I1D: <042CTE35-8C63-1FCA-BBBE-BFAAFF46195CH

From: Eddy Cue <cue@apple.com>

To: Steve Jobs <sjobs@apple.com>

Bee: Kevin Saul <ksaul@apple.com>, Keith Moerer <kmoerer << ‘N ]ed 1 3 Jan 20 l O”
2

We met wi
are meeting

3 book publishers (Penguin, Hachetie and Harper Collins) yesterday. One of them, we
ain today because the CEO became unavailable.

The response from both Penguin and Hachette was very similar -

= willing (o do an agency model
= g0 agency model for new releases with everyone else

= agree that digital books should be cheaper than physical but

o need a higher tier(s)

They want to work with us and think we would be great for the industry and customers but if
only choice is take $5-6 less for an ebook than today, they would prefer to holdback on Amazon
and play that out.

Today, we are meeting with 3 other publishers and I will let you know what they say.

Eddy

------ end message ------

Exhibit 28
Cue
03/12/13

K. Schroeder

CE N ey

Sonfidential APLEBOOK-00012481

“The response from both Penguin and
Hachette was very similar —

* willing to do an agency model
* go agency model for new releases with
everyone else”

PX-0026

LT hachette

BOOK GROUP




Quid Pro Quo

From: Steve Jobs <sjcbs@apple.com>

To: Eddy Cue <cua@epple.com>

Subject: Re: Book Prices Thoughts
Received(Date): Thu, 14 Jan 2010 18:23:.09 -0800

I can live with this, as long as they move Amazon to the agent model too for new releases for the
first year. If they don't, I'm not sure we can be competitive...
Steve

offering a $26 book to Amazon
, 2010, at 6:04 PM, Eddy Cue wrote:

Here s the pricang | think will push them to very edge and still have a credible offering i the market.

These e dic igglwst sdividual iTuses prives as cocl publisher can divuss ¢ lowes prive if tiey want

List Price Wholesale iTunes 70% Diff

$20.01-22.50 $10.00-11.25 §9.99 $7.00 §3.00-4.25
$22.51-25.00 $11.25-12.50 §10.99 §7.70 § d
$25.01-27.50 $12.50-13.75 §12.99 $9.10 §.
$27,51-30.00 $13.76-15.00 $14.99 $10.50 $3.2
$30,01-35.00 $15.01-17.50 $16.99 $11.90 §3.10-5.60
$35.01-40.00 $17.51-20.00 $19.99 $14.00 $3.51-6.00

The other point [ want to get is lowering the price while the book is on the NYT Be This will
be hard to get because they will be losing an additional §1.40, but we should try.
When a book that list for $30 or less is in the NYT Bestseller List than the iTunes price wi

than $12.99. Between $30.01-35 in the NYT Bestseller List, the price will be no greater than

— Eddy

Exhibit 30
Cue

03/12/13
K. Schroeder

CSF. YO, COrT

ghly Confidential APLEBOOK-03345509

“I can live with this, as long as they
move Amazon to the agent model too
for new releases for the first year. If
they don t, I’'m not sure we can be
competitive. ..

Steve”

/[

“Here 1s the pricing I think will push
them to very edge and still have a

credible offering in the market. . . .

--Eddy”

PX-0055



January 2010
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January 16-19, 2010
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January 16

= Mr. Cue agrees to “significantly more tiers
and higher prices”

(PX-0059, PX-0120, PX-0511, PX-0512, PX-0513)

January 19

* Macmillan and HarperCollins continue to
understand Apple requires all retailers be
moved to agency

(PX-0573, Murray Testimony, TT 994:9-16)

26



Agreements on Price Are lllegal Per Se

A defendant 1s liable for price-fixing upon a
showing of “evidence sufficient to permit a
preponderance finding that higher prices came
about as a result of [the agreement], rather
than through mmdependent action of the
defendants.”

In re Publ’n Paper Antitrust Litig., 690 F.3d 51, 61 (2d Cir. 2012) (citation
omitted, alteration in original)



Apple Agrees to Higher Price Tiers

Tkibi
pple
e

PN-0513

Suhject: iTunes Update

Date: Sar, 16 Jan 2010 19:11.08 -0500

From: Eddy Cue <cue@apple.com>

To: Brian Murray <brian murcay @harpercollins coni>

Message-1D: <BSTBC58F-C5BC-4B53-82C0- 1FCFC16C464@apple.com>

Hi Brien,

Tam looking forward 1o getting together next week in NY. We have a lot to catchup on. As you
know, James Murdoch and Jon Milller were with Steve and [ on Thu

I really want to find a way to get this done. With our devices and software. I am confident we can

o v, N

esdycue | ““This gives you significantly more tiers and higher

prices.”

s ™ ; g y T
developers. We can not compromise this without damaging those multi-billion dollar businesses.

Here are the maximum prices for new release hardback books -

List Price Whdlesale iTunes 70% Diff

$20.01-2250 $10.00-11.25 $9.99 $7.00 $3.00-4.25
$22.51-25.00 $11.25-12.50 §10.99 $7.70 $3.56-4.80
$25.01-27.50 $12.50-13.75 $12.99 $9.10 $3.40-4.65
$27.51-30.00 $13.76-15.00 §14.99 $10.50 $3.25-4.50
$30.01-35.00  §15.01-1750  $16.99 411.90 $3.10-5.60
$35.01-40.00 $17.51-20.00 $19.99 314.00 $3.51-5.00

In addition, it is critical that we eppear at least reasonable (we won't be less) to the hesvy discounting that is
happening for NYT best sellers. When a book that list for $30 or less is in the NYT Besteeller List than the iTunes
price will be no greatar than $12.99. Between $30.01-35 in the NYT Bestseller List, the price will be no greater
than $14.99

This gives you significantly mere tiers and higher prices. Though | think this is higher thin we need to be, the
elegance and ease with which we will offer should make this work.

If you have any questions or wantto discuss, don't hestitate ta call me (cell IR

Confidantisl APLEBOOK-0C003710

PX-0513/ 1 PX-0513 (LRI YT A
PX-0513
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“They believe that this is the best chance
for _ublishers to challen_e the 9.99 _rice
point.”

“They decided they had to come up
with a way that would move the whole
market off 9.99 and they think an
agency model 1s the only way to do 1t.”

1

PX-0521
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“A Common Scheme”




Moving the Industry to Agency

AUTODATE

Before Penguin could make an executive decision on Windowing, the pending release of the iPad mad that
concept irrelevant. As a way lo enter the market place, Apple proposed moving the entire industry to an
agency model.

/\
PX-0742 \

“As a way to enter the market place,
Apple proposed moving the entire

industry to an agency model.”

(PX-0742)

“Q. ‘As a way to enter the
marketplace, Apple proposed
moving the entire industry to an
agency model.” Do you see that?
A. Yes.

Q. That’s what happened right?
A. That’s what happened.”

David Shanks

' [Penguin

Shanks Testimony,
TT 368:24-369:4

31



Apple Designed MFN Knowing It Would Ensure

All Retailers Moved to Agency

“Q. I don’t think we can legally force this. That’s why — ) i O iy i g s

that’s why, sir, Apple moved to an MFN instead of the gl e

To: "Keith Moerer* <kmoerer @ apple com>
Message-1D: <E4373EAD-7CSB-498E-91 BF-ASO2890B3AD | @apple com>

explicit term, correct?

On Jan 9,2010, at 7:37 PM, Keith Moerer wrote.

A. That’s correct.

RH's £2, Madeline Mclntosh, called me this afternoon 10 say RH is curvently "stuck® in
considering an agency modol and asked me a series of questions

’s why Apple st d talking about th

1) Are we willing to consider the agency model for new releases only? (1 told her our peeference
Q. And that’s why Apple stopped talking about the 1A S ot st s e st o
Yes as long as new releases are defined cormectly (e g as loag as hardback or | year - maybe 6
months) but this is really about others not us. We want all agency

move all resellers to an agency model, correct? e et e et e e it e

for mew releases without holdbacks” (No. )

We are (T don't think we can legally force this). What we care about is price so the contract will say
we get it at 3% less whatever the lowest retail price out in the market is (whether agency or

A. That’s correct. Again —”

3) Are we willing to consider a wholesale madel for titles not currently available in chook form
because lsck of color, no al for multi-media add-ons, or multiphe-device pagination problems
0t resolved? (1 told her we're not interested in harder-to-execule

fa Stewart cookbooks and Dr. Seuss picture books if we're forced 10
sell current ¢ brs such as Dan Brown and Andre Agassi as loss leaders or not at all.)

would just prefer an all agency model with us, otherwise it gets

Cue Testimony, TT 1727:14-20

Iz 1o consider an agency model with more tiers or different tiers than currently

d her we're willing 10 listen 1o and consider a counter- proposal. 1 also told her that
our analysis of NYT bestsellers comparing physical prices and current ebook prices,

d us amive at a $12.99 price point for most new-release tithes, once | got your OK.) 4922

t want a proposal. This is our offer. T am willing to add $14.99 for above $30, We need
ing very firm om price

APLEBOOXDO4 34921

L PX-0487

“(Idon’t think we can legally force this.)”

w
o



Apple Designed MFN Knowing It Would Ensure

All Retailers Moved to Agency

Swbiject: Re: wilay .

xass Wee, K3 Apr 200051063 £000)
Plpax;, NWWM
Ve "WHener Schme” stbuses

Boeasagr-y; “"W miw Kmmw»m
T o e e e T g \ “I feel like 1t’s a giant win to keep

ity peos these.
mm:xxm:zmmm?m“ pushing the MFN and forcing people
off the amazon model and onto ours.”

ey goreaenty, awd wi ool Serp iy pads g e o Tigiding i 5 3 o s fad,
LA 'nﬁﬁ-m-r"qdlih (€ 2 giaish Wk 2 e pwrskny Fye SHHN sd Joutng oo off fic
Swoon wodel sl palo DS, lmhﬁ‘&hﬂﬁﬁfm bpes e ez pelieds
s Bompm boatt, mmu@ohhmmﬁd@nw&n“qmm“
B wive e vy Gl VIR S e paaled Pussils. forivio fopbaes sionft ceadly weed The,
DALY e DS A0 8, ot o, 36 hixasbd b et ot

mgn?ﬂ_ MMM
Prirldes i D Robtahmnck, Romer, DesaeciCranr
Poplisiees i Vi: §chews, Bite fPnolsd. Fmmowrion (OS]

Wiry manld wee stop 2 3Y Srems o we shookd o 2 bt eadey fo ousaive secoess
comntt). We sl sepstiate. with Random House ja the EU -- might be. s difiornt
they il wast e atieation. We shosld siso go afier Oxfiord in 2 big way % get the UPs moving =
tois of ditkes e, We showld work with Faber and fhe Alliascs to sco if we can shake off of fhem
foose.

feeve iy Sigee ppeso il

“The interesting insight in the meeting

Re prograsaming, hec's talk aboet it. Need 0 got yous thoughts in s detad.

i

e was Eddy’s explanation that i1t doesn’t
o i, have to be that broad — any decent

MFEN forces the model.”

On.Ape 12,2008, 5t 8:4% Vi, Oiver Schusser waowe:

PEIGER LT PR A8 U0 OO AN R 1

PX-0065 33



Apple Agreement Forced Publishers to All Agency Model

Harper
Tuesday 16 Fel

Dominates sales, wants to build market share

- amazon

80% eBook sales in US

4

46% eBook sales in UK

Harper

Amazon accounts for 19% of our physical book sales, second only to
Waterstones. (IN us 19% of physical sales)

Dominates sales of ebooks in US (launched 2007) accounting for approx.
50% of sales, and approx. 46% of sales in the UK (launched end 2009)

Strategy of building and maintaining market share by locking in consumers
with proprietary DRM and predatory pricing (e.g. $9.99 for ebooks).

HARPERCOLLINS and AMAZON: When the Kindle launched in the UK,
had more ebooks on the site than an other UK publishers.

Apple agency model protects the value of content and as a result has“given
us the opportunity to renegotiate terms with Amazon.

The Apple agency model deal means that we will have to shift to an agency
model with Amazon which with strengthen our control over pricing.

Apple deals is stopping Amazon becoming a monopoly — they become one of
multiple retailers in a healthy market.

PX-0529

“The Apple agency model deal
means that we will have to shift to
an agency model with Amazon
which with [sic] strengthen our
control over pricing.”

(PX-0529)
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£.9) Apple Agreement Forced Publishers to All Agency Model

“Q. All right. So isn’t it true that as of January 19th, 2010, you

understood that doing a deal with Apple would force Amazon to move

to an agency model?

“A: Yeah, as the Apple deal, as it was presented at that time, yes.”

Brian Murray
- et
: -
HarperCollins | \fyrra Testimon . TT 987:22-988:1




PX-0865

The Apple Deal in HarperCollins’ Words

“Shortcomings from apple deal as presented . . . expected retaliation from amazon

because deal forces a move to an agency model.”

-- Brian Murray, Jan. 19, 2010, PX-0307
“We would have no flexibility on pricing and would have to exclude content from

anyone who was not on the same agency model for up to a year (Amazon).”

-- Charlie Redmayne, Jan. 22, 2010, PX-0308

“Implications: If Amazon, B&N, and Sony want our books as new releases, they must
ado tour a enc model and terms.”
-- Brian Murray, Jan. 27, 2010, PX-0637

“The A_ _le a_enc, model deal means that we will have to shift to an a_enc, model

with Amazon which with [sic] strengthen our control over pricing.”

-- HarperCollins Agents Catch-Up Presentation, Feb. 16, 2010, PX-0529 36



£.9) Apple MFN Committed Publishers to All Agency Model

David Shanks

'BPenguin

“The fact that there was a parity clause in the contract
more or less made it a given that we would have to be at
agency . .. with everybody.”

Shanks Testimony, TT 352:12-353:12

i \ Arnaud Nourry
R [5]achete

“Apple’s contract... that we commit to maintaining the
same price for the same titles across the platforms. And
I’m not a lawyer, but I can’t see that happening unless

everyone is under agency agreement....”
PX-0884 at 148:13-25

1| Carolyn Reidy
: 3 A{ SIMON &
21 SCHUSTER

“ . Oka_ .And isn’t 1t true that from our ers ective the
MEFN, as a practical business matter, made it so that Simon
& Schuster would be moving all of its other retailers to an
agency model?

A. Unless we wanted to make even less money, yes.”
Reidy Testimony, TT 504:10-14




Publishers Recognize MFN Commits Them to Agency

January 20, 2010 el g ey 010 the sgerey

“in the Inberast of “no carprises”. | wanied to et you lmev thet we decided b damge our shook mnadel
For e reiosens (o e ety moviel. Lobe |t hEht we renchind a0 aresn with our et apent,
Apgle. Thiswasn't asimple or sasy deciion but we've nodeik. | iosow that you are considering the
plications of these Sanpte. W will De reuxly to dtuis this with vOu 38 S00W 3% YOU Ire reedy.”

Jon 20" Kum wwwt with John Segetin NY. Jotw: indicried Ut & workivg o wn ageecy weodel but
e plan wess R0 olfer boith & agancy and reselier modal.

John Sargent

. ' .
i “Jan 20™: Russ met with John Sargent in NY. John
Q indicated that he was working on an agency model

Meeting ]
_— but his plan was to offer both an agency and

reseller model.”

Jan Z0™in NY. Lo et with Maja Thomas (wad of digital for US weite reports 1 Darid Toung} Moje
RUSS Grandinetti i thay wars Looking 3¢ agency model s but hadn’t spoben %0 s abogt them asasning wa woid by
indanectol Siobadthettheir Tttt el s Sk +h el cwby oifiet 0otz vl faithar

a agency or reselier) bt nat barsh,
. !

AMZN-MDL-0161006
PX-0482 HIGHLY CONFIDENTIAL

PX-0482
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Apple Insists Macmillan Go to Agency with Everyone

January 20, SoMect: RefMmes ==

John Sargent | “I am willing to give up on many...points.... The
m stumbling block 1s the single large 1ssue that we
MILLAN | clearly had a misunderstanding about.”

PO VITLLY >lquabhbﬁh(ﬂu-Hbﬁn You gy just
> sy 10 to everything and stifl appesr samchow to be reasosable!). The
> shumbling block s the single g s thet we clearly kad 8
> missnderstanding sbout. 1 was clear in my head with what your position
A > was. Brian was clear as well afier his discossinn with Kisth. Somehow,
Eddy Cue “I understand. I don’t believe we are asking
you to do anything, you haven’t told us you are
doing. we are just trying to get a commitment.”
Russ Grandinetti :;m- ":.”'

>Imnhm—;m¢t-. L h T ]

a >Bﬁ K. Schressdlar

ideriiel - APLEBOOKU1Z7H02
PX-0482

PX-0037
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Apple MFN Requires

Macmillan to Move Amazon to Agency

January Z(J January 21, 2010

John Sargent

MACMILLAN

Meeting

E' Russ Grandinetti

PX 0482

disnsnbiey

. bm2r mall saying they Kave decidindia g0to the Jgancy model.

“hs the Interest of “wo siises”, Twasted to et voulnow Brat we deckied b dhenge our thodk madel

& X ded, Lon " ey it o firsk agaret

Apple. Thiswoan't o simple ar easy decision but we've made & ¢lmow thak yeu ase conaldoring the
o of thvcrs arngs. Wer el & X b discua Ve with v o

HH

e 2™ Russ met with Johe Sergert In NY. Join indicate? Wt & wes winking on s agescy modal e
e plan resalier model.

gnacy

Bn2* Johr and s by phone. Joha reslieed that the Arple contract required e 1 onfy affer the
ey modul oy e warkad 1o Yk Wrougit optiens With Russ, Ts Indicated . . OCDU00TX

1aaz™; ohn
— 1o Saatihe for masting.

“Jan 215 John and Russ b_ _ hone. John realized
that the Apple contract required him to only offer
the agency model only and wanted to talk through
options with Russ.”

Pengainc
r— et et e " A
Hadbetie:
L 20 I NY. [TV Bwho —y VN
Ioaking ar Jpency spohem bs uaboot them acuaning we weid b
thet they by offey
agerey ox mcaliar) hat nat both.
MR S BB Sy 29, 200
AMZN-MDL-0161088
HIGHLY CONFIDENTIAL

PX-0482

4

John Sargent

Phohe Call

Russ Grandinetti !

PX-0482
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Credibility

“Q. And during that deposition you said that you didn’t recall what
this stumbling block 1ssue was but that it might relate—your best
guess was that it related to pricing tiers, correct?
A. That’s correct.

. Andnow ou’resa in_ sir thatitactuall relates to one-off
promotions relating to the MFN?
A. That’s correct.”

Cue Testimony, TT 1750:12-18; PX-0037

41



Credibility

Subject: Fwd: Event

Date: Sun, 24 Jan 2010 07:17:20 -0800

From: Eddy Cue <cue@apple.com>

To: Keith Moerer <kmoerer@apple.com>

Message-1D: <BA741F99-5B48-400B-8795-E2D32C589COA @ap

FYT

Begin forwarded message:

From: "Sargent, John" <John Sargent@macmilan.com:
Dale: January 24, 2010 10:13:40 AM EST

To: Eddy Cue <cue @applz.com>
Subject: RE: Event

ched player with power on the device side, We o
2 wrinkle, Would be happy to give you a walk throegh

“The first time Apple haa aeriniuve knowiedge
that a publisher was negotiating with another
retailer was through press reports and an e-mail
from John Sargent, Macmillan’s CEO, on
January 31, 2010, after we had signed our

agreement.”
DX-714, 9100

Jan. 24, 2010: “As for Friday, I hope to be in, but

suspect [ will be 1in Seattle or traveling back.”
PX-0881

Confidential APLEBOOK-00602719)
PX-0881 /1 PX-088t [ AT
PX-0881




Credibility

9 (. By the time you met with the publishers mn December. Apple
10 understood that they believed the 9.99 pricing posed an acute
11 threat to their overall business?

12 A. No. that's not correct.

Moerer Testimony, TT 1251: 9-12

Q. And my question 1s, by the time Apple approached the
publishers in December. it was Apple's knowledge that the
publishers had each decided that 9.99 pricing posed an acute
threat to their overall businesses, correct?

A. That 1s correct.

oy N W R

Moerer Testimony, TT 1252: 2-6



Credibility

“Q. The publishers who gained control of
eBook retail pricing did, in fact, price the
great majority of their new release and
bestselling eBooks at the maximum
allowed price, correct?

A. I do not know that to be the case.

Q. That was what you expected them to do,
wasn’t it?

A. 1 did not know how they would price
their books. These were price caps. I did

not know.”

= X
Keith Moerer

Moerer Testimony, TT
1294:23-1295:4

“Q. And the reason it didn’t surprise you that the
publishers were pricing at the caps was for the very
same reason, because you know they wanted
higher prices, correct?

A. That’s correct.

Q. In fact, this wasn’t something that only you
were aware of? This was something that Mr. Jobs
was aware of as well, correct?

A. Yes. They had expressed they wanted higher
prices from us.

Q. And that was vunsiswent througuoue we
negotiations, correct?

A. Yes, it was.”

Eddy Cue _
. Cue Testimony, TT

ey 1691:7-16
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PX-0895

Credibility

* “[W]e hadn’t come up with the pricing MFN 1dea” by January 4.

-Eddy Cue January 2§, 2011

» Kevin Saul had developed an 1dea for a price-matching “Most
Favored Nation” (“MFN”) ciause, “[a] few weeks before” January 4.

-Eddy Cue April 26, 2013

» Kevin Saul was 1n the process of “developing” MFN on January 4 but

1t wasn’t “completed.”
-Eddy Cue June 13, 2013

“Q. ... Mr. Cue, could you please tell me which of

these three statements 1s the correct one?
2

L Ae [ALL UL LiLiViike

Cue Testimony, TT 1981:5-15, 21-23




Apple Wrongly Claims Amazon Wanted Agency

“Amazon quickly made the rational business decision to move
to an agency model for the five publishers that signed deals

with Apple . . . .”

Apple Inc.’s Pre-Trial Memorandum of Law at 3

46



Amazon Resisted Move to Agency

Russ Grandinetti “ W e disa reed with the ublishers’ decision to move
2) to agency and wanted to forestall 1t.”

PX-0835 at 47

Q B “We strongly resisted moving to agency and would not
0, ; have done so but for these publishers insisting on it
—= simultaneously.”

PX-0837 at § 35

tawaborco | An agency agreement with the publishers was

“not what we would have ever wanted.”
Porco Testimony, TT 827:21-25




Amazon Resisted Move to Agency

“Q. Would you say that Amazon welcomed your proposal to move to agency?

A. No.

Q. How would you describe their reaction?

A. They yelled and screamed and threatened. It was a very unpleasant meeting. . ..

Q. And do you recall testifying that Amazon told you they would do auyuuug 10 swp you

from moving to agency?
David Shanks

[ Penguin

A. 1 probably said that.”

Shanks Testimony, TT 362:25-363:11

“Q. And Amazon was not pleased by the fact that Simon & Schuster wanted to move to an

agency model, correct?

A. Correct.

. In fact, Amazon made clear to ou that the wanted to stay on
Carolyn Reidy

ﬁ SIMON &
SCHUSTER

wholesale, correct?

A. Yes.” Reidy Testimony, TT 535:16-535:21

48



Direct Evidence of Conspiracy

“[S]ubstantial direct evidence of agreements to maintain prices
.. .. testimony from a Monsanto district manager . . . that
Monsanto on at least two occasions . . . approached price-
cutting distributors and advised that 1f they did not maintain
the suggested resale price, they would not receive adequate

supplies of Monsanto’s new corn herbicide.”
Monsanto, 465 U.S. at 765



Apple Recognized that Withholding of E-Books Was

Harmful to an E-Bookstore

g favCee | “I'W]e believe that withholding books is

a disaster for a bookstore.”
Cue Testimony, TT 1871:15-16

Keith Moerer

“IW]indowing was completely

U unacce tabletoA le....”
Moerer Testimony, TT 1236:23-24




Apple Coordinated Publisher Withholding or Agency Threat

“T also indicated that Amazon would

We cannot agree to your not accept a distributor model.

laqguage. There are possible [Eddy Cue] answered that
uqllateral ways you can comply windowing could be used to
with our provision, such as get establish a distributor model on print
others on an a_enc, model, or pub date for ebooks (coming back to
withhold content.” simultaneous publication).”

(PX-0738) . (PX-0336)

Kevin Saul

2

Markus Dohle

51



(%3 The Conspiracy with Apple Fundamentally Changed the

Windowing Conversation

Before Apple, Publisher Defendants windowed only 37 titles.

Klein Testimony, TT 2066:11-14

After cons_ irin_ with A_ le the  ublishers were able to
present Amazon with an entirely different choice: accept
agency or don’t sell any of the thousands of new e-books we
_ublish each ear.

PX-0837 at 9 28, 30




4 3\ Publishers Needed to Move Amazon to Agency Before

iBookstore Launched

Russ Grandinetti

:

“Q. What deadlines, 1f any, did the publishers give Amazon
to complete those agency deals?

A. I don't remember each specific case, but my
recollection is they all told us we had to be on new terms
by roughly the end of March.”

Grandinetti Testimon =TT 760:12-16

-1 Carolyn Reidy
. 3 & SIMON &
SCHUSTER

Eddy Cue
5 T
| 3

Eddy: we are deep into negotiations with others and are curious if the start date remains on or about
March 25", Any update?

Carolyn

DX-313

1| Carolyn Reidy
r 3 A[SIMON &
SCHUSTER

“Q. And, therefore, you felt that Stmon & Schuster
needed to change Amazon to an agency model befu.. the
1Bookstore went live, correct?

2
A. Correct. Reidy Testimony, TT 533:18-21




Apple Monitored Publisher Movement to Agency

b ]
Deic: Sai, 03 Apx 2010 03:13:41 -0700 N3
From: Eddy Cos s @spple.conr>

Mesaage-ID: <7BB78A4B-013A-47CP-A66F-EA71CSEDB312®spple cout>

‘We heve reviewed all the books on Amszon and they have switched to agency with the publishess.
Here is what they look Hike on Amazon. Nots the disclsimer on each prduct detail page below
("This price was set by the publisher”).

’ 1 “We have reviewed all
Wo e changing a brench of Pengoin tifles 1 $9.90 as I wiits tiis t bacess Hiey dida’t got thel :Q!

A G the books on Amazon
" and they have switched
. y Cue .
pp— E to agency with the
) ” publishers.”

— Bdy

I Selwroador

TrGdants APLEBOOK 000G2161

PX-0058 =



Publishers Apprised Apple of Their Amazon Negotiations

Subject: Be: Anazon
Dmtes Woad 26 M 010,00 K TAL_ (300,

“I wanted to tell you before you read it

| on line that we have finally reached an

| nPenguin agreement with Amazon on our new
terms of sale....The playing field is now
level.”

David Shanks

* ok ok

“Please keep this to yourself until the
announcement.”

Eddy Cue
“Great news and congratulations!!!”

P0284 7 1 P-4 RN n

PX-0284 55



“An Unlawful Objective”:

Raise E-Book Prices




Price Fixing Is lllegal Per Se

“Under the Sherman Act a combination formed for the
purpose and with the effect of raising . . . fixing,
pegging, or stabilizing the price of a commodity 1n
interstate or foreign commerce 1s 1llegal per se . . . .
The anticompetitive potential inherent 1n all price-
fixing agreements justifics theu 1aciar invalidation

even 1f procompetitive justifications are offered for
some.”

Arizona v. Maricopa Cnty. Med. Soc., 457 U.S. 332, 346-51 (1982)



Fixed E-Book Prices

|

!

|
Definitions I
|
“List Price, or Lists”|
physical book |

EXHIBIT A

means the Publishers suggested retail price for the corresponding

List Price

$20.01-22.00
$22.01-24.00
$24.01-25.00

i
{
:
i

Maximum Customer Price

$9.99
$10.99
$11.99

70%

$7.00
§7.70
$8.40

$25.01-27.50 ! $12.99 $9.10

$27.51-30.00 $14.99 $10.50
$30.01-35.00 $16.99 811.90
$35.01-40.00 ; $19.99 $14.00

4 For the avoidan|
version made avaliable |
Fmitation, any eBook wi
with a comresponding Ad
ol appear on any pape|
which is not an Adult Py
800k with a correspon
Content may be priced

have o make such eSof
unrealistic or not efficier)
eBeok or Other Sales C

All Customer P}

pe of doubt, (i) snhanced eSooks where there is a comesponding basic
hereunder. (ii) all other eBooks not identified above (including, without
h @ correspending hardcover which is not 8 New Release; any eBook
juit Paperback which has been in print for more than 12 months and does
[back NYT Bestseler List; any eBook with a corresponding paperback
perback; any sBook where there Is no comesponding print book, and any
fing print Be with 2 list price over $40,00) and (M) any Other Safes
t any Customer Price set by Publisher, provided that Apple does not
pis or Other Sales Contant available if Apple determines the price is

and under those circumstances Publisher shall be free to make such
pntent avallabie elsewhers without regard to this Agreement.

jces shall end in “-.90"

|
Confidential APLEBOOK00384770

PX-0004/16 px-0004-016 [N N O N O




Price Caps Functioned as Fixed E-Book Prices

Charlie Redmayne

“[P]rice would be standard across the industry.”

HarperCollins
PX-0308
@™\ ArnaudNourry | ““_theconcept f gen , r mnish | 1 1h
2 [L] hachette the same prices...”
PX-0884 at 164:3-17
m— Agency is aqtl-pnce war t;mtory. We dop t need
, : to compete with other publishers on the price of
B Penguin .
| our books.

PX-0317

Robert McDonaId

[

“Q. And so 1n other words, sir, after Apple signed its agency
agreements with 1ts MFN and 1ts iBookstore went live, with res, ect to
the publisher defendants’ titles, 1sn’t it true that the prices were the

same?

A. Yes.” .
McDonald Testimony, TT 2361:17-21
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Apple and Publishers Agreed on Retail Prices for Industry

a gl W.'m“-h““ﬂhﬁmhw“ﬂ*“
Proms Rekdy, Curdiys <Carclyn Saidy(5Simt cotdutronter otm™ —an @cross theily ebock accounts o retale some méssure of control over the pricing of new relecses,
Soantr iy, Taamary 29, 250 9 B PX-9607 wmm—mw-wuumumn  brief video intarview.
Tae Biviia, His <BieaRivia@Smmmduingts con> Mossbern wondered why someone “should buy & mnmwnmmu:.nznn—r
on the Kindle or Barnes & Noble?* A Jobs replies, "That wou't case..., prices
Salijuct: um-admm . '-';-5:. 'm-:m iy b the ¥you = resev| .
N - ebook you will cary on the new seling teyms. Or &5 Steva puts R, “publishers will
Youb, ight actunlly vitfrhold their from ey are not happy with the price.
Prous: Wviin, E0a .
Te: Py, Crolre, Mettowr, Mvn NOTIGE:

“Mossberg wondered why someone ‘should buy a [b]jbook for $14.99 when
you can buy one from Amazon for $9.99 on the Kindle or Barnes & Noble?’ A
confident Jobs replies, “That won’t be the case.... The prices will be the same.””

Bnbguok RE: fApple
Ves, he did syy . Huwe gotiens oves csiney biog query, whick | bave 30 far not aasbererd, so for thaillc oll, but}
srack mosa[]

“I cannot believe that Jobs made the statement below. Incredibly stupid.”

Froms Nsls, e

Sonty PR, Jowwy 29, 2909 1238 PM
Toe Ry, Casvivm

Ocx Gotip, Ades

Sy dpple:

1 cannet belleve that Jobs made the stab=ment below. Incredibly stupid.

Sheve Jobs Males Tt Quite Clear How This Wl Wack
XRTENTIAL Soentane
RIS

PX-0607
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Publishers Made Clear Their Intent to Price E-Books at the

Top of the Pricing Tiers

“So I left each of those conversations with the clear
p impression and assumption that that’s the price we
i

Russ Grandinetti | could expect...I believe in all cases publishers

a
. ) introduced price points like 12.99 or 14.99.”

Grandinetti Testimony, TT 767:12-768:19

“Q. Had they told you what they planned to do with

pricing?

A. Well, during the negotiations, it was pretty clear

Laura Porco

with the pricing tiers that they intended to raise

° 2
prices, yes. Porco Testimony, TT 844:19-25
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Apple Expected that Publishers Would Price at the

Top of the Price Tiers

“Q. And you did give them price tiers that allowed them to price -- to raise their prices
above the 9.99 price poi... that prevailed inthe me....t fo. .. ow . .. e. cooto_lers
and new releases at that time; 1s that correct, sir?
A. That’s correct.
% % %

Q. And 1t didn’t surprise you either that the publishers were pricing at the caps, did 1t?
A. No, it did not.

_. And the reason 1t didn’t sur_rise _ou that the _ublishers were _ricin_ at the ca_s was
for the very same reason, because you know they wanted higher prices, correct?
A. That’s correct.
Q. In fact, this wasn't something that only you were aware of? This was something that
Mr. Jobs was aware of as well, correct?

A. Yes. They had expressed they wanted higher prices from us.”

Eddy Cue Cue Testimony, TT 1690:16-20,
1691:4-13

<3
Y
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Apple Knew That Retail Prices Would Increase Under Agency

“Q. Mr. Cue, on April 1, 2010 you recognized that the prices .v. .+ W
York Times bestsellers and new releases went up, correct?

A. That’s correct.

Q. And that wasn’t a surprise to you, was 1t?

A. It was not.

Q. And the reason it wasn’t a surprise to you was because all of the
publishers had told you during the course of your negotiations that they
had a problem with Amazon’s pricing of New York Times bestsellers
and new releases, correct?

A. That’s correct.”

Eddy Cue Cue Testimony, TT

m 1689:25-1690:10
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Conficential
PX.0869/1

From:  Steve Jobs <spos@apple.com>

To: Sethh Humphray

Subjest:  Re: RE:

Received(Date): Wed, 10 Fed 2010 15:46:51 -08C0

[Tow de we stop the publishers from setting their own prices and erms? They own the
distribution rights to the books, not us. They were already rebelling against Amazon before we
ever talked to them.

Sent from my iPhone

On Feb 10, 2010, at 2:35 PM, Sethh Humphrey < GG ot

Yes. hut the change in grices only comes afier your company has ket major pehlishers set there

own prices. Theses pablishers must reclize that they have almost 100% profit coming in from these
2-D00K because no paper § used. There zre olher fe2s and such but sull. Greed does not deger
mos, even those at the lop.

Setbh T. Humpbrey
Box 765

~Original Message—-
From: Sigve Jobs [mailo sjobs@apple com|
Sent: Tue 202010 11:12 PM
To. Sahh Hunphrey
Suhject: Re:

1t's the publishers 1l e rasing prizes, a0t Apple.
Sent from my iPhone

On Feh 9, 2010, a1 8:32 PM, Sethh Tumphrey

b wrote:

> Helly Mr. Jobs. Tdont really expect a reply fram this, hut here

~ goes. Tam a mac and kindle owner. And with Apple srong arming
Z Amazen INto raising e-book prices, this is dewrimental to my reading
> asaccllege student. You have so much. Wouldn' it be okay for us
=tk g o o have svneling? I you read dsis, Mo a yuan

> lime, Peace,

~ Sethh T. Humphrey
> Box 765

PX-0869

A0

From: Steve Jobs [mailto:sjobs@apple.com]
Sent: Tue 2/9/2010 11:32 PM

To: Sethh Humphrey

Subject: Re:

It's the publishers that are raising prices, not Apple.

Sent from my iPhone

> Hello Mr. Jobs. I don't really expect a reply from this, but here
> goes. I am a mac and kindle owner. And with Apple strong arming

> Amazon into raising e-book prices, this is detrimental to my reading

>as a college student. You have so much. Wouldn't it be okay for us

> little guys to have something? If you read this, thanks for your

> time. Peace.
>

> Sethh T. Humphrey

APLEBDOK—O:{MSOZBI

“Q. At this point in time Mr. Jobs knew that the
publishers were going to be raising prices, correct?
A. That’s correct.”

Cue Testimony, TT 1692:25-1693:2

PX-0869
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Apple Was Indifferent to Consumers

Paying Higher Prices

“Q. You were indifferent as to whether your consumers paid $9.99
Tor New York limes best sellers and new releases as opposed to
$14.99, correct?

A. For the books that — In the deal that I cut, that’s correct.”

“Q. Isn’t it true, sir, that Apple had made the determination that it
was fine with 18 cousuiess paying $14.99 for books that had
previously been available for $9.99, as long as no consumer in the
United States could find that book for less than $14.99?

A. You can — it’s an accurate statement. It’s not the way that I

would have said it, but it’s an accurate statement.”

Cue Testimony, TT 1724:1-
Eddy Cue 5,9-16

[

65



“Reasonable Pricing” to Apple

Means Higher Prices to Consumers

“It 1s important to Apple that there be ‘some level of reasonable pricing.” They
feel the only way to get this 1s for the industry to go to the agency model....”

(Dec. 21, 2009; PX-0540)

“There are several things we have to accomplish in
order to sell ebooks at realistic prices...”

(Eddy Cue, Jan. 4, 2010; PX-0021)

“Our top objective 1s to build a book store that sells books not displays them.
We think our customers will pay a reasonable price (not more than physical or
50-100+% more than existing ebooks) 1f given the elegant and easy solutions we

are known for.”
a Eddy Cue (Eddy Cue, Jan. 24, 2010; PX-0569)
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Publishers Planned to Raise Prices

Across the Board

“\| Carolyn Reidy “Our eBook prices will be rising — we are planning, for
S gimons | 1nstance, to sell NY Times bestsellers for $12.99 at all

outlets.”
(PX-0726)
— “If we just do what Apple suggests — our ebook prices will
f» a e go to $14.99 for most books and consumers could scream if
HarperCollins they are no longer available from Amazon and B&N at
$9.99.” (PX-0307)
DavidYoung | Q- You also knew that the prices of some of
{ Hachette’s books would be going up 1f Hachette
[L] hachette :
e signed the agency agreement, correct?

A. That’s right. Young Testimony, TT 1422:2-1425:5




“An Unlawful Objective”:

Restrain Retail Price Competition




PX-0308

Apple Did Not Want to Compete on Price with Amazon

Phamtits” Exhibs
TS A

PX-0308

Sent: Friday, January 22, 2010 12.07 PM
To: Murray, Brian (HarperCollins US)
Subject: FW:

From: Redmayne, Cherfie

Sent: 22 January 2010 16:34
To: Miller, Jonathan { Newscorp )
Subject:

“The u_shot 1s that A le would control _ rice and
that price would be standard across the industry
meaning that they would be clear to compete in the
areas that the are stron_: Hardware, Reach,
Experience etc.” Charlie Redmayne

I'have pasted below Bnan's ema “

Am avallable at 2.00 EST for thej

HarperCollins

Chaitie

§  EXHBIT
From: Murray, Brian (KarperColiins US) g 7
Sent: Friday, January 22, 2010 11:14 AM H { V)
To: Carey, Chase { Newscorp ) W*
Subject: Aople E 322/l 3
Chase,

| met with Eddy this morning. Wedid not come to terms with them today because | don't believe the terms work for us
in the long term.

The major issue for us is that Apple’s contract caps the consumer price that we can set for them but more importantly
for ALL OTHER PARTNERS. If an author, HarperCollins and B&N think we can charge $1 more than Apple believes is the

IGHLY CONFIDENTIAL HC-TXAG-0008492
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Governing Legal Standard

“The critical questiOwn v 10 whether . ..
there was a horizontal agreement among
the toy manufacturers, with TRU 1n the
center as the ringmaster, to boycott the

wholesale clubs.”

Toys “R” Usv. FTC, 221 F.3d 928, 934 (7th Cir. 2000)



Governing Legal Standard

The critical question here 1s whether there
was a horizontal agreement among the
publishers, with Apple in the center as the

ringmaster, to raise e-book prices.



A Horizontal Agreement Among the Publishers




Horizontal Price Fixing Is Per Se lllegal

“Restraints that are per se unlawful include horizontal agreements
amon_ com_etitors to fix rices or to divide markets.”

Horizontal agreements among competitors v 1ia prices “have
manifestly anticompetitive effects and lack any redeeming virtue.”

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 886 (2007).



“Strong Evidence” of Horizontal Agreement

1. Evidence of communication between competitors:

2. Abru t shift in business ractices;

3. Condition that horizontal competitors also agree to go along with
agreement.

PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101, 110 (2d Cir. 2002) (citing Toys “R” Us, 221
F.3d at 932-33, 936-37)
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Publishers Admitted Conversations About Apple Deal

1| Carolyn Reidy
. 3 ,,{ SIMON &
2t SCHUSTER

“Q. And 1n your phone call with Mr. Young he told you that
he was much happier because of that meeting, correct?
A.Yes....

Q. And by that he meant that he wasn’t going to tell you too
many specifics so as to not spoil the surprise for you,

correct?

A. Correct.” Reidy Testimony, TT 479:25-480:8

“I think the only thing that I remember was saying
to [Ms. Reidy] that we’re probably out. We’re not

going to go In. Shanks Testimony, TT 380:14-22

1| Carolyn Reidy
, 3 ,,{ SIMON &
2t SCHUSTER

“Q. Ms. Reidy, was the individual who you had . . . that
conversation with regarding revised terms being sent to Amazon
Brian Murray of HarperCollins?

A. Yes.” Reidy Testimony, TT 538:11-15




Publishers Admitted Conversations About Apple Deal

. Brian Murray | Mr. Murray called Mr. Sargent and Mr. Young to find
A Harpgcomm out if they had signed agency deals.

Murray Testimony, TT 1006:9-19

@B\ John Sargent “Q. And Mr. Murray said, these words or words to this
P PA AN effect, HarperCollins is out, right?
‘ St A. That's correct.”

Sargent Testimony, TT 1165:3-13

“I certainly had a conversation, I remember, with Brian

, Murray when I told him that we had signed the agreement,
J [5102¢0Ete | byt that was the only conversation I recall having with

Brian about that.”

David Young

Young Testimony, TT 1433:21-1434:2




Calls Between Publisher Defendant CEOs

from December 1, 2009 to January 31, 2010

30 -
Dec. 8, 2009 Jan. 4-5, 2010 Jan. 21-22, 2910
Apple begins Apple sends identical Apple’s fieadllnes
reaching out to e-mails to publishers for pul.)llshers to
25 - publishers proposing key terms commit to the deal
(PX-0314) (PX-0021; PX-0473, PX-0476, PX- (PX-0707; PX-0042)
Dec. 15, 2009 0041; PX-0040; PX-0306)
Apple holds initial
20 - meeting with Big
Six publishers
(PX-0262)
;‘3 Jan. 11, 2010
o Apple sends draft
5 15 1 contracts to each Jan. 26, 2010
o publisher All five publisher
o
£ (PX-0248; PX-0249; PX- defendants have
=1 0285; PX-0322; PX- signed the
= 10 - 0236) agreement
(PX-0005)
5 -
0 -

1 3 5 7 9 11 13 15 17 19 21 23 25 27 29 31 2 4 6 8 10 12 14 16 18 20 22 24 26 28 30

December 2009 January 2010

PX-0858 -



Example of Direct Evidence

Statements by company officers referring to an “understanding
within the industry” on price, and that “‘our competitors are our
friends,”” are evidence of an “explicit agreement to fix prices.”

In .. High Fructose Corn Syru, A..titrust Litig., 295 F.3d 651, 662 (7th Cir. 2002)



Publisher Communications Led to a Shared Objective

“You are probably asking why
we have objected to the $9.99
. rice 1f we are not losin_
money on the sales, and that’s
because we feel 1t will
ultimately be destructive to

our industry.”

1| Carolyn Reidy
, 3 X SIMON &
SCHUSTER

(PX-0726)




Publishers Sought Deal to “Change the Industry”

John Sargent

- ”
N\
v

MACMILLAN

“In the last three weeks, from a standing start we have
moved to a new business model. We will make less money
on the sale of e books, but we will have a stable and rational

22
market. February 4, 2010, PX-0470

Rupert Murdoch

=l 8 News Corporation

“Yeah we don’t like the Amazon model . . . . I think it really
devalues books and it hurts all the retailers of the hard cover
books. . . . [A]pple in 1ts agreement with us . . . does allow
for a variety of slight of higher prices. There will be, prices
very much less than the printed copy of books. But still 1t

will not be fixed in a way that Amazon has been doing 1t.”
February 2, 2010, PX-0491

1| Carolyn Reidy
- ﬁ SIMON &
SCHUSTER

“Q. And, Miss Reidy, you believe that doing a deal with
Apple was going to change the industrcorrect?
A. Yes.”

Reidy Testimony, TT 526:10-12
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The Publishers Sought to “Change the Industry”

“Q. ...Changing the business model for the industry, is something
John Sargent you were very proud of at the time, correct, sir?
fe A. Yes.
D MACMILLAN Q. And you’re proud of it today?
A. Yes.”

Sargent Testimony, TT 1141:4-9

“Q. And Mr. Nourry strongly believed that Amazon's pricing
David Young | policy was a threat not just to Hachette but to the entire U.S.
_ublishin_ industr  correct?

A. The entire U.S. publishing and book selling industry, yes.”

Young Testimony, TT 1399:4-7

“Q. But you [held back new releases], in part, because you wanted

. | to see the publishing industry move to agency and you wanted to
nPengum support that move, correct?

A. It was one of the reasons that we did that.”

Shanks Testimony, TT 365:12-14

David Shanks
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The Move to Agency Was a Dramatic Business Change

“The new | olicies re, resented a “Q. And would you agree
radical shift from the industry’s with me that the move from
prior business practices, and the wholesale to a_enc  was a
Court rejected as beyond the very dramatic change for the
range of probability that such eBook publishing in the
unanimity of action was United States?
explainable only by chance.” A. Yes.”

Toys “R” US, 221 F.3d at 935 ' David Shanks w ’?‘l"}‘a;ﬂgi ;?itémony,

| [Penguin




The Move to Agency Was a Dramatic Business Change

Subject: Book Putlisher Update

Date: Thu, 21 Jan 2010 17:03:09 D800
From: Eddy Cue <cue@apple.com> (44
To: Steve Jobs <sjobs@apple.com>
Message-ID: <52550F79-F23C-4A4C-8482-80EFOESB 334 D@apple.com> mAaAw ) ARV YM WesAwaARwRARrD YTV 2t e

I'm confidert we have 2 even though not yet signed. [ have given all the others a dropdead of a 1-1
meeting tomorrow moming. They keep chickening out so [ have to give them a real drop dead time
ar they won't make up their miads. If I get a no from them then [ think you should call them to

make a final atempt. In the end, they want us and sce the opportunity we give them but they're n t e en t e Want uS an Se e
scared to commit! It less 1o do with fie terms and more about the dramaltic business change for 2

them. If there was anything reasonabie for us to give on, I would have called you but the more I talk

to them @nd learn about their business the beiter and more fair I think our deal is. They just have to

get some balls. Tronically, Carclyn Reidy, CEO from Simon & Schuster, was the first (o agree and

she is the toaghest, smartest onz. She was the first to holdback on Amazon and took alot of heat

Pty e i o e \ the opportunity we give them but

&% Simon & Schuster
I have a commitment directly from tie CEO that she has agreed with the terms. Lawyers from both
sides have agreed there no material issues bur there is still wording that they are working on. T am

S B they’re scared to commit! It [sic]

4°% Penguin
T'have a commitment directly from tie CEO that he has agreed with the terms. We are working
with their GC to get to a sig) but I can see it running through the weekend. They

don't want to be alone and I told him I believed we would have 4 for launch. I think if we had 2
others I can still get him to agree. Inierestedly, they have the most NYT bestsellers so in some ways

o e e less to do with the terms and

MacMillan

After a long aftemoon with their gereral counsel, we are in agreement on the terms, bit the CEO
and GC have legal congcems over the price matching. He is going to talk to his outside counsel
tomorrow morning. We need i to sign off because he was one I was counting on! Iam meeting

with him at 10:30am to make a final gofno-go decision. more ab Out the dramatic buS ine SS

Harper Collins

We-have gone through the agreement with their lawyers and can close it but their CEQ is backing
away. He is trying to get us drop our split to 10% on new teleases and shorten the defnition of a
rew release to two months. Clearly both of these are non-starers which he knows. He is concerned
about how he will manage pricing with his other vendors andlor because of the significant amount 29
lass thay are making on NYT bestseller. He just may not have the guts to do this. I ammeeting with C ange Or t e I I I .

kim at 9:30am to make a final go/no-go decision.

Hachette

I'm not sure whether we can get them to the finish line. If T have the others, then they are likely to
come but they have legal concerns orer price matching and can't scem to do anything vithout the
French parent. We have gone through the agicement with their lawyers so we just neef the CEO to

Extibie sy
Cue
Condidential 03/13/13 APLEBOOK-00016369
K. Schroeder
<0, 1pr, cerr
PX-0042/1 PX-0042 I ll “III| II ||| .I | II

]
w

PX-0042



Apple in the Center as the Ringmaster




Example of Direct Evidence

* “[Alux admiSoivis vy an wnployee of one of the
conspirators.”

In re lext Messaging Antitrust Litig., 630 F.3d 622, 628 (7th Cir. 2010)
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Quid Pro Quo

S04 Warrenr lsaacson

“So we told the publishers, ‘“We’ll e

they went to Amazon and said, “You're going to sign an agency contract

or we're not going to give vou the books.”

go to the agency model, where e ot S

came to music and books. He had refused to offer the music compa
nies the agency model and allow them to set their own prices. Why?
. Because he didn't have to. But with books he did. “We were not the
you Set the prlce and We get Our first people in the lv--nk? business,” he said. “Given the situation that

2 existed, what was best for us was to do this akido move and end up
with the agency model. And we pulled it off”

30%, and yes, the customer pays o

e 1Pad launch event, Jobs traveled to New York in Febru

ect with executives in the journalism business, In two
ert Murdoch, his son James, and the management of
ernal; Arthur Sulzberger Jr. and the top excentives at

l. l b h 2 h the and executives at Time, Fortune, and other Time
a little more, but that's what you

Id love to help quality journalism,” he later said

loggers for our news. We need real reporting

ore than ever. So I'd love to find a way to help

2

want anyway.”’

“So they went to Amazon and said, ‘You’'re

same,

The day after ) described to me his thinking

on i|1k|k\

going to sign an agency contract or we’re

Amazon screwed it up, It paid ssale price for some books, but

T publidien Boted thas not going to give you the books

to sell hardcover books at $28

295
started selling them below cost ;

they thought it would trash their abi

So before Apple even got on the scene, some booksellers were starting l | Aol d ! ] ~
. . ecause of its privic wlicy, Apple would not share this information
to withhold books from Amazon. So we told the publishers, “We'll go 1o I Y| P
unless a customer gave explicit permission to do so.
the agency model, where you set the price, and we get our 30%, and ves, p =
. a Jobs was particularly interested in striking a deal with the New York
the customer pays a little more, but that's what you want anyway.” But :

. ' T'tmes, which he felr was a grear newspaper in danger of declining be
wre also asked for a guarantee that if anvbody else is selling the book . .
- cause it had not figured out how to charge for digital content. “One of

PX-0514 86




4 3\ Apple Knowingly Participated in a Horizontal Price-Fixing

Conspiracy

“ T he onl condition on which each to
manufacturer would agree to TRU’s demands was 1f
it could be sure 1ts com_ etitors were doin_ the same
thing. That 1s a horizontal agreement.”

loys “R” Us, Inc. v. ET.C., 221 F.3d 928, 936 (7th Cir. 2000)



Apple Facilitated a Horizontal Publisher Conspiracy

.
Q Keith Moerer

“We did communicate to publishers that the MFN was
important to the agreement that we were negotiating with
that individual publisher, but also that every materially
significant term would be similar. So things like the 30
percent commission, the MFN, the price caps.”

Moerer Testimony, TT 1308:24-1309:3

Brian Murray
- ety

. B

“Q. And just so we’re clear, all of the assurances that you
mentioned or that we talked about here, regarding the type of
deal, the MFN, the price cap, and the commission, all of the
assurances came from Apple, correct?

A. That’s my recollection.” _
Murray Testimony, TT 1005:4-8

+1| Carolyn Reidy
, 3 4 SIMON &
2Y SCHUSTER

“Q. And then you say, ‘We were the last to meet with him (we
planned the meeting for after our meeting with you) and he told us
that what we said to him was exactly what all the other publishers
had said.” So during that conversation, Mr. Moerer informed you of
what the other publishers were saying with respect to the Apple

contract, correct?
A. Yes.” Reidy Testimony, TT 512:6-13

B8




Assurances as Proof of Agreement

“In both [Interstate Circuit and Toys “R” Us] the
evidence clearly maicaca wat the ueienuants would not
have undertaken their common action without reasonable

assurances that all would act 1n concert.”

In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 332 (3d Cir. 2010)
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Apple Provided Publishers

Assurances That They Would Not Be Alone

“I just wanted to assure them that they

weren’t _oin_ to be alone so that I would

take the fear away of the Amazon

retribution that they were all afraid of.”

Eddy Cue

B .?v §
m

Cue Testimony, TT 1758:6-12




PX-0020

Fromt By Owe <an@pplc.as> :;-“i

Semt= Saturday, Jarwary T3, 2010 535 PM (KIMIT)

Ye2 Suget, Joim <lokm Sapeni@macmiig com’>

Subjvess R Upduo

ﬁw-nil-wd_

M .

COn Jen Z3, 2015, ot 330 M, Segont, Joha woke:
John >argent
- “Hey, do you have any more in, or still at 3?”
MACMILLAN

Haddy

a Eddy Cue

K. Echrwslar
T, N, CE

MAC OD43006
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Datee Fri, 22 Jam 2010 18:54:00 +0000

Hopcfslly tiis is 3ot s fswe bud i1 in 1 will call you st 4pr. X would boa bugo misteks: 20 migs
s 1w harvm 3.

 vaviashanks | “My orders from London. rvu must have the
: Pengu.i.n. fourth major or’yve can’t be 1n the
' announcement.

Eddy Cue “Hopefully this 1s not an 1ssue but 1f 1t 1s I will
: ‘?f! m call you at 4pm. It would be a huge mistake to

miss this if we have 3.”

PX-0029 92



Apple Assured Each Publisher That It Was Not Alone

i Tie ]
TS e

PX-0718

Sutsiect: Dook Peilisher Updace
Dife: Sp. 23 ¥an 340 16:22:27 0300
tyomr: Eddy Coe <cue @apple.com>

To: Steve Jobs = w5 j0bs @applevoas
Messisge- 1 <ESCADBUE CU/R DGS9 DI C SRS IUG@appIe conc

Notie wege »igaed oday though akl peblishors worbod op thesr. A this point, tese are Ao matenal

issues with the agreexionts but diat can obvioesly chamge ] they get signed. The process & very

show becanse the)y have sever done s sgreenws He thiz and gives ol the dssucs they have hud

Wil Secie ox isshe Py, By want 1o gade suee they Joe't gake s huage misiake i addition, o

these guys use cxiermal Fawyers to review what their internal ones du so it makes everylthing stower.

1 keaw v age way past whore we should be with rhewn corting ugncd but | am pushing d\cn&naﬂv
T e

ek ufh‘:gu:'nv w?xaﬂ! Sig :\!h:umm Beon

&% MacMillan
We just got s redline from them so we ave shont fo.go through it 1 slso talked to the CFO ., John,
sevesal vies bdav And there wre K0 1SIRes.

ST Hlachetle

Gon the wediiac wt noon sed just Gaishod « fage 0 Gee mechag. Both udes befieve we are done so
we e somding o cles version by fate toptsin o the U, He will fueve a coll wirk Uranwe in the
MOTTING.

X Harper Colins

1 reached oui 1o him and told kim we hod 4 dore and he shoubd really re consider. Hese was bis
TeSPOASE »

Cong lati Yous've accomph 4 foL w2 woek of twa.
1 witll Giscnss witly my fearg tomorow. [ can't promise that amyiiios. witl chapge.
is foue oat of six enough for you ta Taonch the store? ¥d assome so.

1 any Aot going to answer hamy since they arc pot signed yei, but mauybe he will change his mind with
(he fiews i Mordocs: pushme.
X Randowm Hause

Na convercanons are ocowring et will try one mws time when § have 4 sienatece<io hand.

- - Eddy

Confentisd AFIEBO0K-00012552

“Penguin

No change here, he 1s waiting for the
others to sign. we have executables
ready to sign but he wants an
assurance that he 1s 1 of 4 before
signing (not in the contract).”

PX-0718

w



Negotiations Do Not Disprove a Conspiracy

“A Cu-CoONnspuawwr wuv uscd his puwecel w g,uide or direct
other conspirators qualifies as an organizer even though
his control was not absolute. The need to negotiate some
detal.> uf the conspiracy with the cartel members also does

29

not strip a defendant of the organizer role . . ..

United States v. Andreas, 216 F.3d 645, 679-80 (7th Cir. 2000)
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Apple Had a Motive to Conspire with the Publishers

* Amazon s large market share
(Cue Testimony, TT 1827:8-23)

» Apple didn’t want to lose money on new

releases and best-sellers
(Moerer Testimony, TT 1331:25-1332:18)

e Eliminate . rice com, etition with Amazon
(PX-0540)



Concerted Action Required to Move Amazon to Agency

JohnSargent | “Q. Right. And when you and four of the other large Big Six
publishers entered into Apple agency agreements, that was the
MACMILLAN | point in time when you were able to force Amazon's hand, correct?

A. That was the point in time, correct.”
Sargent Testimony, TT 1106:2-14

“THE COURT: And were you concerned at all about retaliation
., | from Amazon if you signed an agency agreement with Apple and
nl-’engum were the only one to do 1t?

David Shanks

THE WITNESS: Yes. I was concerned.” Testimony, TT 436:5-8

“Q. And the reason that you didn't want to be left out there alone

FSIMON & the  ublishers at once that made it less likel that Stmon &
SCHUSTER

g Carolyn Reidy was because you believed that if Amazon had to deal with all of

Schuster would be singled out for retribution, correct?

A. Correct.” Reidy Testimony, TT 542:19-23
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Concerted Action Required to Move Amazon to Agency

‘ “[I]t was highly likely that we would lose ebooks
i from those publishers unless we moved to agency
I with all of them. If it had only been Macmillan
Russ Grandinetti . .
3 demanding agency, we would not have negotiated
J an agency contract with them.”

PX-0835 at 46

- “[1]t had become clear by then that all five of the

% | publishers were making this move at the same

pavidNaggar | time and there was no way we could fight them all
| together.”

PX-0837 at § 30




Apple Is Liable Under the Rule of Reason




A Quick Look Is Appropriate

Quick-look analysis 1s appropriate where “an observer with even
a rudimentary understanding of economics could conclude that
the arrangements 1n question would have an anticompetitive
effect on customers and markets.”

Cal. Dental Ass’'nv. r1c, 526 U.S. 756, 770 (1999)
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“It’s Not Rocket Science”

Weighted Average Ebook Price by Publisher at Amazon
$14
Wave 1: Week of April 4, 2010
$12
8 Publisher
E 1 ~——Hachette
o $10 ' e HarperGollins
8 Macmillan
ﬁ === Simon & Schuster
Penguin
38 Random House
Non-Majors
$6
Jan-10 Ap;-m 7 JuL10 od-m Jan-11
Figure 3: The average per unit e-book prices at Amazon of each First Wave Agency
Publisher increased significantly when it switched to agency
Source: Gilbert Direct, p. 51

“You can do all kinds of statistics but reall all ou need to do 1s look at the
diagram . . . . Their prices went up and stayed up. So it's not rocket science. You just

have to look at 1t.”
PX-1105 Gilbert Testimony, TT 1653:9-13,,



Apple Is Liable Under the Rule of Reason

[ ) Apple’s conduct has had a “substantially harmful
effect on competition.”

Capital Imaging Assocs., P.C. v. Mohawk Valley Med. Assocs., 996 F.2d 537, 546 (2d Cir. 1993)
E@ Apple lacks creditable rocom_etitive justifications.

United States v. Phila. Nat’l Bank, 374 U.S. 321, 370 (1963)

Y Any procompetitive benefits could have been
achieved through alternative means.

United States .. V.... U.S.A., Inc., 344 _._ 229, 238 (2d Cir. 2003)
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Apple Is Liable Under the Rule of Reason

TR WEE O T T rmnmrerzns o cenmrondis (o e OISR e cree T0% oo
... 1s not limited to ‘quick look’ . . . cases.”

Todd v. Exxon Corp., 275 F.3d 191,207 (2d Cir. 2001)

Proof of actual detrimental effects “can obviate the need for an
inquiry into market power, which 1s but a surrogate for
detrimental effects.”

FTCv. Ind. rea n of Dentists, 476 U.S. 447, 460-61 (1986)
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Because of the Conspiracy Prices Increased and

Output Decreased

* Professor Ashenfelter ran his primary analysis regression on data from six months
before and six months after the implementation of agency. (PX-1097 at §] 7)

* He controlled for many factors, including retailer, title, month, backlist status, and
the Macmillan “buy button” incident. (PX-1097 at | 8)

» Relative to Random House, Publisher Defendants’:

* Prices increased 16.8%
 Unit sales decreased 14.5%

PX-1097 103



Agency Publishers’ Prices Remained Elevated

E-book Price Increases for Agency Publishers, by
Retailer February 2010 to February 2011

Book Category Amazon Barnes & Noble
NYT Bestsellers 40.4% 48.6%
New releases 24.2% 18.1%
Backlist 27.5% 19.2%
Overall 23.9% 19.3%

PX-1105, Table 6
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The Price Increase Was Market Wide

Price Changes of Titles Covered by Tiers Versus Those Not Covered
by Tiers Demonstrate That Tiers Constrained Prices

Amazon Barnes & Noble Sony

Backlist

Before Agency $7.16 $6.84 $8.07

After Agency $8.78 $8.20 $8.43

Percent Change 23% 20% 4%
Hardcover New Release and NYT Bestsellers

Before Agency $10.37 $9.99 $11.31

After Agency $12.28 $11.60 $11.97

Percent Change 18% 16% 6%

Source: Amazon Transactions Data, Bamnes & Noble Transactions Data, Sony
Transactions Data




The Price Increase Was Market Wide:

The Math Is Simple

* Publisher Defendants accounted for approximately half of the trade e-book market
in the first quarter of 2010. (PX-1105, Table 1)

* Publisher Defendants’ prices increased over 18% for all e-books. (PX-1105, Table
S)

* Random House’s prices were flat. (PX-1105, Table 5)

* Non-agency publishers’ prices barely moved. (PX-1105, ..c.c 5)

e Half of 18% 1s 9%.

There was a 9% price increase in the
overall trade e-book market.
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Q- Q.-
N N7

£.%) There Is No Requirement of Market-Wide Price Effects

:
—y

“[TThe fact that sales on the spot markets were still governed by
some competition 1s of no consequence. For it 1s indisputable that
that competition was restricted through the removal by
respondents of a part of the supply which but for the buying
programs would have been a factor in determining the goi..,_
prices on those markets. . . . Any combination which tampers

with price structures 1s engaged in an unlawful activity.”

United States v. Socony-Vacuum Qil Co., 310 U.S. 150, 220-2 (1940)
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The Apple Agency Agreements

Did Not Increase Output

100%
s All Defendant Publishers
90% Random House Non_agency
o0% | s e publishers’ share
0% :S:::::::::y Launch | - - - /I i ncreas e d -
g 60% Random House Agency Launch
5 s MVM\”\
i - | Agency
publishers’ share
30% .
V"\/"\‘\Jw\/\/\ declined.
o ~ A~
10% W""’“”"‘\——IJ

0% T
o g Q Q o QS o) Q N N N N o g "3 Y "
&o& \’\.\9& s\’@& \,\'90 '\\,190 ,»\,\9" & \’\,@ «,\'PN '\\,\9\ .»\,\9"’ &g\ N\,@'» &gx '»\"’& &Q's, '»\'\9» \\’\9\
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Week Ending

Figure 10: Output shares of defendant publishers, Random House, and non-major publishers
Source: Gilbert Direct, p. 89. PX-1105

“[I]f the Apple agency agreements were stimulating growth, then I would expect to
see some 1ndication of that in the share of the publishers who were operating under

those agreements. And, in fact, I see the opposite.”
Gilbert Testimony, TT 1565:3-7
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Apple Admits the iBookstore Was Not Innovative

“Q. You can’t tell us how many eBook titles came on to the market specifically
because of Apple’s entry in 2010, correct?

A. I can’t at this time.”

“Q. And 1n fact, even after Apple launched its 1Pad, 1sn’t it true, sir, that Amazon
offered eBooks with embedded audio and video before Apple did?

A. That’s correct”

“Q. And, 1n fact, Amazon’s Kindle app for the 1Pad, the first Kindle app for the
1Pad that came out the day that the 1Pad launched, the day that the 1Pad actually
went to market, allowed for choice in customization of fonts; did i1t not?

A. Correct.”

McDonald Testimony, TT 2331:6-9, 2334:5-8, 2340:25-2341:4
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Apple Admits the iBookstore Was Not Innovative

“Q. So 1sn’t 1t a fact, sir, that Apple’s sepia feature in iBooks wasn’t an innovation at
all?

A. We didn’t come out with it first, correct.

Q. In fact, Apple just copied it from Amazon, correct?

A. 1 can’t speak to the nature of how we implemented it.

Q. But that’s what the document indicates, sir; does 1t not?

A. That’s what this document indicates, correct.

Q. And so would you agree with me, sir, that at the very least, the part of your
declaration that talks about changing the color of book pages from white to sepia I

can’t as being an innovation of the iBooks app isn’t entirely accurate?

A. Yes.” McDonald Testimony, TT 2343:20-2344:6
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From Apple’s Opening

BEFORE

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to
agreements with an futility of continued resistance the price caps by

MFN and price caps”

“The MFN sharpens
the publishers’

to agency” agreement”

12.99 — $14.99

“Amazon adopts agency
in circumstances where absent

incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet
its burden of proving that Apple participated in a price fixing scheme.”

Apple’s Opening Statement, TT 136:11-23
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From Apple’s Opening

BEFORE
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to
agreements with an futility of continued resistance the price caps by
MFN and price caps” to agency” agreement”
\
BEFORE | - ,
- 2

12.99 — $14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet

its burden of proving that Apple participated in a price fixing scheme.”
Apple’s Opening Statement, TT 136:11-23
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Purposes of Remedy

End Apple’s 1llegal conduct
United States v. Parke, Davis Co., 362 U.S. 29, 48 (1960)

Restore competition to the marketplace
Int’l Salt Co. v. United States, 332 U.S. 392, 401 (1947)

Deprive Apple of the benefits of its conspiracy
United States .. Paramount Pictures, Inc., 334 U.S. 131, 171 (1948)

Prevent reoccurrence
United States v. U.S. Gypsum Co., 340 U.S. 76, 88-89 (1950)

The Court has broad remedial powers to accomplish these purposes.

Int’l Salt, 332 U.S. at 400-01
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Proposed Final Judgment

Prohibited:

* Agency prohibited for two years

* Retail price MFNs prohibited for five years

* Apple prohibited from further antitrust law violations
* Apple prohibited from retaliation or discrimination

Required:

* Antitrust compliance program

* Antitrust trauuug 1vr caceudves

* Independent monitoring trustee

* Allow third-party booksellers to reinstate hyperlinks to their stores

See Plaintiffs’ Proposed Conclusions of Law (April 26, 2013) at 9 88
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The Government Proved at Trial

Fearing for the future of their “industry,” publishers conspired to raise retail e-book prices; however, their
efforts had proved largely unsuccessful.

Apple wanted to enter the e-book market, but feared that price competition with Amazon, the market leader,
would involve either Apple accepting a lower margin, or no one buying Apple’s books.

The publishers sought a plan from Apple that would solve their “Amazon 1ssue.”

Rather than risk competition on the merits with Amazon, Apple accepted the publishers’ invitation to fix
industry pricing.

To effectuate their common goals, Apple orchestrated a horizontal conspiracy among the publishers to
move the industry to an agency model, which would let the publishers set higher retail prices that they had
agreed upon with Apple.

Each of the publishers, assured of the participation of four other publishers in the conspiracy, threatened
Ama.on ... .he choice of either adopting the agreed-upon terms, or face losing all new release e-books for
seven months.

The conspiracy was effective: Amazon was forced to accept an agency model, e-book prices rose overnight
and significantly, and consumers paid higher prices for e-books.

Rather than accept responsibility for their actions, high-level Apple executives have consistently denied,
under oath, what their normal course business documents make clear: they conspired with the publishers to

raise e-book prices and restrain retail price competition, harming consumers.
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