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Introduction

The Google Android decision? issued by the European Commission is not only unique in
terms of its punitive €4.34 billion fine - but most importantly for its atypical reasoning
in a highly complex environment.? The Decision concerns numerous and inter-connected
products such as the following: smart mobile devices; operating systems (“0S”) for
smart mobile devices; apps; smart mobile app stores; application programming
interfaces (“APIs”); general search services; and web browsers.# These products are
developed in light of Google’s business model, which entails the interaction between
online products and services offered (mostly) free of charge for end-users, and online
advertising services.> Google’s ad-funded products and services have shifted from a PC
environment to a smartphone environment, illustrated by Google’s acquisition and
development of the Android mobile 0OS,¢ in order to effectively compete with Apple’s
iOS ecosystem. Google’s business model involves tying Google’s dominant search engine
(“Google Search”) with its proprietary mobile apps (the “Google Play Store” and
“Google Chrome”), together with conditional licensing and exclusivity payments.
Google’s business model has come under scrutiny’ and was found to violate Article 102
TFEU in the present Google Android decision.

The Abuses: Tying, Conditional Licensing, and Exclusivity Payments

Two types of abusive tying were identified by the European Commission.? First, Google
tied Google Search, where Google is “super-dominant,” with its Google Play Store.
Second, Google tied Google Chrome with the Google Play Store and Google Search.

The first instance of abusive tying (of Google Search with the Google Play Store)
violated Article 102 TFEU because, absent any objective justification, “(i) the Play
Store and the Google Search app are distinct products (...); (ii) Google is dominant in
the worldwide market (excluding China) for Android app stores (...); (iii) the Play Store
cannot be obtained without the Google Search app (...); and (iv) the tying of the Google
Search app with the Play Store is capable of restricting competition (...).”°

The second instance of abusive tying (of Google Chrome with the Google Play Store and
the Google Search) app was also found to violate Article 102 TFEU because, absent any
objective justification thereof, “(i) Google Chrome is a distinct product from the Play
Store and the Google Search app (...); (ii) the Play Store and the Google Search app
cannot be obtained without Google Chrome (...); (iii) Google is dominant in the
worldwide market (excluding China) for Android app stores and in the national markets
for general search services (...); and (iv) the tying of Google Chrome with the Play Store
and the Google Search app is capable of restricting competition (...).”"°

Thirdly, Google made the licensing of the Google Play Store and Google Search app
conditional on hardware manufacturers complying with anti-fragmentation obligations.
This conditional licensing was found to constitute abusive conduct, because “(i)
entering into the anti-fragmentation obligations is unrelated to the licensing of the Play
Store and the Google Search app (...); (ii) Google is dominant in the worldwide market
(excluding China) for Android app stores, and in the national markets for general search
services (...); (iii) the Play Store and the Google Search app cannot be obtained without



entering into the anti-fragmentation obligations (...); (iv) the anti-fragmentation
obligations are capable of restricting competition (...).”"

Finally, the fourth type of abusive conduct the Commission alleged against Google
consisted of having designed exclusivity payments in the form of granting revenue share
payments to manufacturers conditional on the non-pre-installation of competing
general search services on Android devices. Absent any objective justification by
Google, the grant of portfolio-based revenue share payments constituted exclusivity
payments for abusive default placements. These exclusivity payments were found to
constitute abuses of dominant position capable of restricting competition'? and
deterring innovation,' with no objective justification.

These types of abusive conduct were all found to be aimed at protecting and
strengthening Google’s dominant position in general search services, thereby increasing
its revenues through search advertisements. Having lasted 2748 days,'* the single and
continuous infringement led the European Commission to find Google liable, jointly and
severally with Alphabet Inc. its holding company, for a fine of €4.34 billion.

The Atypical Reasoning: Relevant Markets and Precautionary Antitrust in Big Tech

The reality of these tying arrangements,’ as well as the absence of objective
justification can presumably be disputed, since Google does provide, through Android,
a genuine competitor to Apple’s historically incumbent iOS. Be that as it may, the
Commission decision more fundamentally relies upon one simple, yet highly arguable,
assessment: the relevant product market for Android is the narrow market for freely-
licensable operating systems, rather than general operating systems.'® Indeed, on a
number of occasions, the Commission’s decision denied that Apple’s iOS was the main
competitor to Google’s Android 0S.'”

Nevertheless, as once noted by Prof. Nicolas Petit, the Commission may have had
resorted to “antitrust gerrymandering” when defining Google’s relevant markets: it is
“the idea that if antitrust watchdogs draw markets narrowly enough, every company
can be made to look like an evil monopolist.”"'® In the Commission’s decision, Google
Android is said to represent 90 percent of the market for licensable smart mobile 0S."
The Commission, quite disputably, considered any competition between non-licensable
mobile OSs (such as i0OS and BlackBerry OS) with licensable mobile OSs (such as Android)
to amount to nothing more than “indirect constraint[s].”%°

Another fundamental aspect of the Google Android decision is the lack of proven
consumer harm.2' Harm to end-users is mostly suggested and hinted at, rather than
illustrated and proven. Instead, the lessening of competition is the focus of the alleged
conduct: the reduction of choice to manufacturers and end-users as well as the
deterrence of innovation are, the Commission considers, instances of such lessening of
competition. In the Commission’s view, the reduction of choices entailed by Google’s
practices constituted abuses of dominant position. Such alleged reduction of choice can
be contested.?? It is no longer required to show consumer harm in order to be found to
infringe Article 102 TFEU: a reduction of choice without demonstrated consumer harm



appears to be sufficient. In light of the complex and highly innovative high-tech sector,
such reduction of choice trumps welfare? in order to conclude of the abusive nature of
the conduct at issue.

The absence of demonstrated consumer harm in order to find antitrust injury is not
fortuitous, but represents a fundamental alteration of antitrust enforcement,
predominantly when it comes to big tech companies. Coupled with the lack of clear
knowledge, a shift in the burden of proof, and the lack of a consumer harm requirement
in order to find abuse of dominance all reveal the precautionary approach that the
European Commission has now embraced. Underpinning EU law’s philosophical
traditions,?* the precautionary principle is being surreptitiously transplanted into
antitrust enforcement. This approach holds that the lack of clear knowledge?> and the
lack of evidenced (or foreseeable) harm?¢ should not prevent regulatory interventions.
These interventions are, from a legal perspective, enabled by both a shift in the burden
of proof?’ and ex ante measures. In the Google Android decision, it is noticeable that
the potential for harm to innovation given a reduced number of choices resulting from
Google’s contractual restraints suggests regulatory intervention is needed in order both
to prevent irreversible damages and to design an ideal competitive environment more
favorable to rivals and to downstream players who would be relieved from contractual
restraints.

Whereas traditional antitrust enforcement relies on antitrust injuries demonstrated ex
post, including proven consumer harm, precautionary antitrust?® represents a
transformational shift to ex ante regulatory measures (interim relief,?® regulatory
design) even in the absence of demonstrated consumer harm, together with a shift of
the burden of proof in order to prevent future irreversible damages. Under
precautionary antitrust, choice trumps welfare, ex ante regulatory interventionism
trumps an ex post antitrust liability system, the shifted burden of proof prevails over
non-presumed fault, and irreversible damages replace demonstrated consumer harm.
To a non-negligible extent, the Google Android decision illustrates the coming to the
fore of a form of precautionary antitrust whereby, even without proven consumer harm,
competition authorities are not barred from ex ante intervention to protect what can
be seen as irreversible damage - an “effective competitive structure”* - enabling
competitors to emerge and compete.
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