JANUARY 2008, RELEASE ONE

GCP

THE ONLINE MAGAZINE FOR GLOBAL COMPETITION POLICY

Whither Price Squeeze Antitrust?

Jonathan M. Jacobson and Valentina Rucker

Wilson Sonsini Goodrich & Rosati

WWW.GLOBALCOMPETITIONPOLICY.ORG



Gc P RELEASE: JAN-08 (1)

THE ONLINE MAGAZIME FOR GLOBAL COMPETITION POLICY

Whither Price Squeeze Antitrust?

Jonathan M. Jacobson and Valentina Rutker

Ithough the U.S. Supreme Court’s decisioivarizon Communications, Inc. v.
A Law Offices of Curtis V. Trinkaircumscribed a plaintiff's ability to set forth a
claim against a monopolist for a refusal to ddad, ¢ase left many unanswered questions
with regard to the appropriate standards to applynilateral conduct casé©ne
uncertainty created by ti&inko decision is whether a plaintiff can still set foglviable
claim for a “price squeeze” in a regulated indus&yprice squeeze occurs where a
dominant and integrated firm sells key inputs thabntrols to its upstream competitors
at high prices, and to downstream consumers aplmes, such that the upstream
competitors are effectively “squeezed” out of dotkeesm market because the high prices
charged for the input make it impossible to comjiretie downstream markét.

The U.S. Court of Appeals for the Ninth Circuit eatly considered the price
squeeze issue ininkLine Communications, Inc. v. SBC Californéand a divided court

held that price squeeze claims remain viable postko.* The LinkLine decision creates
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http://www.law.gmu.edu/gmulawreview/documents/Resldress. pdf.

®  PHILLIP E. AREEDA& HERBERTHOVENKAMP, ANTITRUST LAW {1767¢ (2007 Supp.).

4 LinkLine Comm’ns, Inc. v. SBC Cal., Inc., 503 &.876 (9th Cir. 2007).
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a circuit split: in contrast to decisions from theS. appeals courts for the DC and
Eleventh Circuits, which have held that, pdsiiko, price squeeze claims only survive to
the extent that the plaintiff alleges facts suéfidi to state a claim for predatory pricing
consistent with the Supreme CouBsooke Groupstandard, the Ninth Circuit held that a
plaintiff can state a claim for a price squeeze{omko regardless of whether it states a
claim for predatory pricing und@&rooke GroupJudge Gould dissented, concurring with
the holdings of the DC and Eleventh Circuit decaisioJudge Gould’'s opinion and the
decisions of the DC and Eleventh Circuits applynape logic: if a dominant firm is free
to refuse to deal with its competitors altogetheder Trinko, then it also should be free
to charge its competitors more for inputs it colstnless the “squeeze” violatBsooke
Group—that is, unless the dominant firm prices to dowaestn retail customers below its
costs and is likely to recoup its losses by chargapracompetitive prices after forcing
its competitors to exit the market. Whether thatatesion is sound antitrust policy can
be debated, but it does seem to follow frérmko.
Price Squeeze Claims Pre-Trinko

Over the years, the standard for identifying anoaetble price squeeze claim
under Section 2 of the U.S. Sherman Act has evolwostantially. The first price
squeeze case under Section 2 Waited States v. Aluminum Co. of America (Algba)
where Judge Hand held that it was an unlawful eserof Alcoa’s monopoly power to
set input prices above the “fair price” while ae thame time, setting retail prices so low

as to prevent competitors from making “a living fitrtd® But that view did not endure for

5 148 F.2d 416 (2d Cir. 1945).

6 AREEDA & HOVENKAMP, supranote 3, ¥67d2.
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long. Later decisions made clear that “price sqeseze not necessarily unlawfltind
attempted to create a framework by which to deteentheir legality under Section 2.
Thus, inAnaheim v. Southern California Edison ¢dhe Ninth Circuit held that price
squeezes by regulated monopolies could violatei@e@ only if the plaintiff could
demonstrate that the defendant specifically intdrttie price squeeZeAnd in Bonjorno
v. Kaiser Aluminum & Chem. Cor}f. the U.S. Court of Appeals for the Third Circuit
required a plaintiff to demonstrate that the sqaeeeaused a “deliberately produced
effect” and “was not the result of natural marketcés ... or natural competition™”
Finally, in Town of Concord v. Boston Edison (be U.S. Court of Appeals for the First
Circuit took an even more restrictive approach, held that price squeezes caused by a
regulated utility do not violate Section 2 exceptéxceptional circumstance$?”
Trinko

Although theTrinko decision did not specifically consider a price esege claim,
the court’s treatment of unilateral refusals tol de@monetheless illuminating because the
two claims are analytically similaf. The Trinko case arose from an Incumbent Local

Exchange Carrier's (ILEC’s) refusal to fulfill itsluty to deal (imposed by the

! ABA ANTITRUST SECTION, ANTITRUST LAW DEVELOPMENTS285(6th ed. 2007).

8 955 F.2d 1373, 1378 (9th Cir. 1992).

®  See alscCity of Mishawaka v. Am. Elec. Power Co., 616 F@b (7th Cir. 1980) (finding illegal
price squeeze where the defendant had a sped#iatito create a price squeeze).

10 752 F.2d 802 (3d Cir. 1984).
1 d. at 809.

12915 F.2d 17, 29 (1st Cir. 1990). The court didaefine what those circumstances are.

13 AREEDA& HOVENKAMP, supranote 3, 1 787c3 (“[A]nalytically, the claim of aige or supply

squeeze is not very different from the verticafifegrated firm’s refusal to deal with an upstream o
downstream rival.”).
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Telecommunications Act of 1996) with a Competitivecal Exchange Carrier (CLEC)
by providing the CLEC with access to its systems support operations in a reasonable
manner, thus hampering the CLEC'’s ability to corap&he Supreme Court held that the
ILEC’'s refusal to provide assistance to competitons violation of the
Telecommunications Act of 1996 did not state anslander the Sherman Att.

The Supreme Court noted that Telecommunicationsditinot add or subtract
from traditional principles of antitrust law andith¢hat the defendant had no duty to deal
with the CLEC given the absence of a preexistimiiimtary (and presumably profitable)
relationship between the defendant and the CEE&lthough Trinko did not specifically
address a price squeeze, the decision begs theéiocque$ whether a defendant in a
regulated industry can be liable under Section 2 dibarging a high price to its
downstream competitor (creating the “squeeze”) when defendant could lawfully
refuse to deal with that competitor altogether eadt As Professors Areeda and
Hovenkamp conclude, “it makes no sense to prolabpredatory price squeeze in
circumstances where the integrated monopolisteis fo refuse to deat® Because the
ability to refuse to deal must necessarily incltite lesser ability to charge higher prices,
if a defendant has no duty to deal undeinko, then there should be no liability if a
defendant charges its competitors more for an itipattit was not required to supply in
the first place. Poskrinko, therefore, the question for the lower courts waether the

price squeeze decisionsAmaheim, BojornoandTown of Concordurvived, or whether

14 Verizon Comm'ns, Inc. v. Law Offices of Curtis Vrinko, LLP, 540 U.S. 398 (2004).

15 1d. at 409-10 (citing Aspen Skiing Co. v. Aspen Higtda Skiing Corp., 472 U.S. 585 (1985)).

6 3A PHILLIP E. AREEDA& HERBERTHOVENKAMP, ANTITRUSTLAW 767c3(2d ed. 2002).
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a plaintiff could no longer state a claim for acgrisqueeze, absent a showing of
predatory pricing under trgrooke Groupstandard.
Price Squeeze Claims Post-Trinko

The decision irLinkLine creates a circuit split with the Ninth Circuit oneoside
and the Eleventh and DC Circuits on the offlehll three courts were presented with
almost identical facts: a digital subscriber lif@S() service provider or an Internet
service provider (ISP)—a downstream competitor amd upstream buyer—brought
antitrust claims against a vertically integrate@@ for unlawfully maintaining monopoly
power in the downstream market by charging too nfocta critical input, while at the
same time, charging downstream customers far Whde the Ninth Circuit adopted the
conclusion that price squeeze claims remain viablder Section 2 poStrinko, the DC
Circuit, Eleventh Circuit and Judge Gould’'s dissagteed that a price squeeze claim is
precluded where there is no duty to deal unidarko, and that the plaintiff must make
out a case for predatory pricing un@poke Grougor a price squeeze claim to proceed.

The Eleventh Circuit was the first to address theep squeeze issue and
concluded that although the plaintiff's “price sqagng claim survive[dl'rinko]”, it did
soonly “because it is based on traditional antitrust doetand is not specifically barred
by [the decision]*® In that case-Govad Communications v. BellSouth Corporatiethe

Eleventh Circuit dismissed the plaintiff's refusaldeal claim undefrinko, and allowed

" LinkLine Comm'ns, Inc. v. SBC Cal., Inc., 503 &.876 (9th Cir. 2007) (holding that a price
squeeze claim survivErinko); Covad Comm’ns Co. v. Bell Atlantic Corp., 398&.666, 673 (D.C. Cir.
2005) (holding that a price squeeze does not sewiless states a claim un@rooke Group; Covad
Comm’ns Co. v. BellSouth Corp., 374 F.3d 1044 (1Qith 2004) (holding that a price squeeze does not
survive unless states a claim un8eooke Group.

8 Covad v. BellSouth Corp374 F.3d at 1050.
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the plaintiff to proceed with its price squeezedrldecause it set forth a valid cause of
action undemBrooke Group.Thus, because the plaintiff was able to plead tiwatprice
squeeze resulted in prices charged “below an apptepneasure of its rival’'s costs” and
that the defendant had a “dangerous probability/[jecouping its investment in below-
cost prices,” the claim survived.

The DC Circuit reached a similar conclusion.dovad Communications v. Bell
Atlantic Corporation, the court adopted the Areeda and Hovenkamp standard
categorically holding that aftéfrinko, “it makes no sense to prohibit a predatory price
squeeze in circumstances where the integrated notisbjs free to refuse to ded™
Although the DC Circuit stated that a price squeelzeém is precluded byrinko, it
clarified in its denial of a rehearing—and seemyngbreed with the decision of the
Eleventh Circuit inCovad (Bell Soutir—that if the “basic prerequisites for ... price
predation” had been present, a claim for predafmiging may have been able to
proceed’

The Ninth Circuit’s later opinion irLinkLine took a different course. The
LinkLine court held thatTrinko does not preclude a price squeeze claim under the
standards articulated in the prenko price squeeze cases. The court noted that while

Trinko involved a fully regulated industry, there was ‘tmmparable regulatory attention

1 |d. (citing Brooke Group Ltd. v. Brown & Williamson Bacco Corp., 509 U.S. 209, 222 (1993)).
TheBrooke Groupstandard should be applied to the retail pricesgdd by the regulated monopolist and
the below-cost inquiry should consider whetherghiee charged by the regulated monopolist is bedow
appropriate level of the monopolist's own costse Hteventh Circuit concluded that the plaintiff cdrow
below-cost pricing by alleging that the plaintiirmot meet the monopolist's retail price withodfesing
losses. This standard seems misguided; predatmipgranalysis properly focuses on the defendant’s
costs, not the plaintiff's.

20 Covad Comm’ns Co. v. Bell Atl. Corp., 398 F.3666673 (D.C. Cir. 2005) (citations omitted).
2L Covad Comm'ns Co. v. Bell Atl. Corp., 407 F.32021222 (D.C. Cir. 2005).
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paid to the [unregulated] retail DSL market” atussand the plaintiff could prove “facts,
consistent with its complaint, that involve onlyregulated behavior at the retail levéd.”
Thus, the Ninth Circuit held that if a plaintiff gldl demonstrate that the defendant
intendedto squeeze the plaintiff out of the market, thenclaould proceed, regardless of
whether it satisfied the standardBnooke Group.

The Ninth Circuit decision was not unanimous; irs ldissent, Judge Gould
interpretedTrinko as “insulat[ing] from antitrust review the settiafjthe upstream price”
and thus requiring allegations of “market powelpisecost sales and probable potential
for recoupment in the retail market,” before he idoallow a case to proceéd.He
concluded that the court should have dismissedtlee squeeze claim (as pled), but
allow the plaintiffs to amend their complaint ifeth “could assert in good faith” the
standards oBrooke Groug”

Conclusion

The Ninth Circuit’s decision creates a circuit sgiiat may at some point need to
be addressed by the Supreme Court. The Ninth Citoeid that, even though the
Supreme Court greatly circumscribed unilateral safsi to deal infrinko, the decision
did not affect historic price squeeze jurisprudemeelirect conflict with the decisions of

the DC and Eleventh Circuits. The Ninth Circuit'scésion seems inconsistent with

#  LinkLine Comm'ns, Inc. v. SBC Cal., Inc., 503 &.876, 885 (9th Cir. 2007).
% |d. at 886-87.

24 |d. at 887. Judge Gould did note that he disagreeuthét DC Circuit to the extent that it did not
allow a plaintiff to state a claim undBrooke Grouphowever, as discussed above, the amended DC
Circuit Court opinion specifically left open theegiion of whether a plaintiff could state a priqaeeze
claim under th&rooke Grougstandard, because the plaintiff in that case dicpread facts sufficient to
state a claim unde@8rooke GroupThus, there likely is no difference between Ju@geild’s reasoning and
that of the DC Circuit, as clarified.
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Trinko. Where a defendant can refuse to deal uiideko, there should be no Section 2
liability for the prices the defendant charges dstnaam competitors should it choose to
deal with them. The latter behavior is simply asaibof the former—refusing to deal
being no different than charging an infinitely highce—and thus should be adjudged by
the same standards. As Judge Gould noted in disskeimkLine,after Trinko andBrooke
Group, “the case doesn't get out of the antitrust lawtistg blocks if plaintiffs cannot
make allegations showing that the retail pricesrgbé by the [defendant] were
predatory” (i.e., “if the plaintiffs in good faitbannot allege market power, below cost
sales and probable potential recoupment in thel mrei@rket, then the case should not

proceed”)*®

% |d. at 886.
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