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On Article 82 of the EC Treaty?

Cani Fernandez and Albert Pereda*

I n 1957, the founders of what is now the Europeaiotimcluded the following
provision in the Treaty establishing the Europeaartomic Community:
Any abuse by one or more undertakings of a domipasition within the
common market or in a substantial part of it shalprohibited as incompatible
with the common market in so far it may affect #dmbtween Member Statés.
The European prohibition of abuse of dominanceimaigs in the Ordoliberal
theory, which was born in Germany after the Seddimalld War and focused on the
responsibility that large social and economic strres had with respect to small ones.
They were to be held liable for the survival of theak as a matter of philosophy. In line
with this spirit, the European Court of First Insta (CFI) said, iMichelin:
[Flinding that an undertaking has a dominant posits not in itself a
recrimination but simply means that, irrespectif¢éhe reasons for which it has
such a dominant position, the undertaking concehasdsspecial responsibility

not to allow its conduct to impair genuine unditgdrcompetition on the common
market’ (emphasis added)

* Cani Fernandez is a managing partner of the EdUGompetition Law Group and head of the
CUATRECASAS Brussels office. She can be reacheedrbgil atcani.fernandez@cuatrecasas.cdibert
Pereda is an associate at the CUATRECASAS Brusffats.

! The current Article 82 of the European Communitgafy (the “EC Treaty”) is its old Article 86 of
the Treaty establishing the European and EconomimrGunity.

2 Case 322/81, NV Nederlandsche Banden Industriddliic v. Commission, 1983 E.C.R. 03461,
157.
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The European Economic Community developed quickly @, among other
factors, the role of policy builder carried outthg European Court of Justice (ECJ). The
European Commission, developing its role as “Cefigrof the Treaties”, has
consistently reinforced the European architectyrddveloping community policies,
including policies on competition, and has alwagsrbregarded as a basic pillar of the
single market. Once this mission was ensured, atgortant objectives of competition
policy became desirable.

During the 1990s, the European Commission stadeeform the competition
system, gradually leading it towards a more econ@pproach. This resulted in the
publication of guidelines on vertical restraintsldane application of Article 81(3) of the
EC Treaty, the entry into force of Regulation 1/208nd the enactment of the new
Merger Control Regulation in 2004. However, sontmghwas missing and both
companies and practitioners insisted on the Euro@aammission giving guidelines on
how to interpret one of the most obscure proviswithie EC Treaty: the prohibition of
abuses of dominant positiofs.

Following this request, the European Commission¢aed the debate in 2005
with the publication of the discussion paper ondpplication of Article 82 of the EC
Treaty to exclusionary abuses (“Discussion PapgeFhe Discussion Paper confirmed

the difficulty of applying this provision. Focusimy exclusionary abuses, it suggested

3 Judicial precedents had not been clear, startittyasper se rule in Case 85/76, Hoffmann La-Roche
and Co AG v. Commission, 1979 E.C.R. 461, andliinig with cryptic reasoning in Case 203/01,
Manufacture francgaise des pneumatiques Michelommission, 2003 E.C.R. 11-4071.

4 EUROPEANCOMMISSION, DG COMPETITION DISCUSSIONPAPER ON THEAPPLICATION OFARTICLE 82
OF THETREATY TO EXCLUSIONARY ABUSES(Dec. 2005)available at
http://ec.europa.eu/comm/competition/antitrust/Zid&cpaper2005.pdf
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overruling the formal approaches of the Europeam@tssion and the ECJ and proposed
using an effects-based approach, including theieffcy defense as a possible defense
argument for dominant firms.

While the debate on the interpretation of Artickev@as under way, the European
Commission adopted one of its most important deegsbn the topic: it fined Microsoft
with the highest fine ever imposed on a comparsrdblding it to have abused its
dominant position in the market of operating systeWore precisely, it considered that
Microsoft had abused its dominant position by€iusing to license a fully functional
interface to its Windows operating system, andtying the Windows Media Player to
Windows. In its reasoning, it followed the spirfttbe Discussion Paper and, although
rejecting all arguments related to efficienciegaitried out a much more serious and
deep economic analysis of the fatts.

Microsoft appealed the European Commission’s daciand, due to the
uncertainty of the final resolution of the CFI, ttedorm was put on hold. The CFl,
despite confirming the move to an effects-basedagmbh by considering that Microsoft’s
tying of two products was not enough to establislalause of its dominant position,
refused to make an extensive economic analysiseofareclosure test as suggested in the
Discussion Papér.

Once the enigma was solved of whether the CFI woalthtersign the

Discussion Paper’s approach, the legal communitiyraarket operators have once again

5 Commission Decision 2007/53/EC of 24 May 2004,608©MP/C-3/37.792 — Microsoft, 2007
0.J. (L 32) 23.

® Case T-201/04, Microsoft v. Commission (not ygtorted) (judgment of Sep. 17, 2007).
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asked the European Commission to put the debakedvatrack. Although, in the
beginning, some officials confirmed the Europeam@ussion’s willingness to push the
reform forward’ it is now clear that the review of Article 82 istra priority for the EC
Commissioner for Competition, Neelie Kroes. In tesrent speech on competition policy
objectives to the Economic and Monetary Affairs @aittee of the European Parliament,
Commissioner Kroes did not mention the issue wistimd) her priorities for the futur®.
On the contrary, she was pleased by the ruling®faFI in theMicrosoft case, which
confirmed the European Commission’s approach, waniéting any reference to the
reform of Article 82.

This position is confirmed by the European Comnois's recent moves relating
to dominance abuses. The new investigation agklitsbsoft’ might indicate that the
European Commission is comfortable with the striafgproach set up by the CFI and
will continue to enforce this approach without pshing any further guidelines.
Decisions in pending cases suchQaslcomm'® andRambus'! may shed light on the

approach the European Commission is willing to adoenforce Article 82.

" In his presentation, Joos Stragier (DG Compefitidfirmed that the European Commission was
trying to give priority to procedures against mieatmful practices and tackling new forms of abusive
conduct on the basis of a flexible—yet predictabieethodologySee Joos Stragier, Current issues under
Commission’s Article 82 review, Remarks at th&' Zhnual Competition Conference, International Bar
Association, Fiesole, Italy (Sep. 2007).

& Neelie Kroes, Competition policy objectives, Adsseo Economic and Monetary Affairs
Committee of the European Parliament, Brussels (R&yr2008).

° On August 30, 2001, the European Commission mabguhat it had initiated investigations
against Microsoft's conduct for tying Windows witkicrosoft Office and Internet Explore®ee Press
Release 1P/01/1232, European Commission, Commigsitietes additional proceedings against Microsoft
(Aug. 30, 2001)available at
http://europa.eu/rapid/pressReleasesAction.do#nefer1P/01/1232&format=HTML&aged=0&language=
EN&guiLanguage=en

12 On October 1, 2007, the European Commission mabcythat it had initiated formal proceedings
against Qualcomm Incorporated for the terms anditions under which it licenses its intellectual
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However, the debate on the interpretation of dontiahuses should continue
and, more importantly, result in guidelines. Thedpean Commission should not forget
that a transparent and clear competition poliayeisessary for European companies to
compete strongly in a worldwide economy. An inchegsiumber of companies are
concerned about their (pre-)dominant market pasitiand the absence of legal certainty
jeopardizes the ability of European-based companiearry out coherent and global
commercial policies. Although these companies eneifh number, we should not forget
that most of the small and medium companies aeztjrrelated to them.

This issue is particularly sensitive if we consitlex divergences in this area on
both sides of the Atlantit? Apart from the different responses to Microsoéimduct,
the comparison between the U.S. Supreme Couritsgrin Trinko™ and the European
Commission’s decision ifielefonica’* underlines the disparities between both systems.

In Trinko, the U.S. Supreme Court gave considerable weigthtet ex ante regulation in

property rights in the CDMA and WCDMA standards ffioobile telephoneSee European Commission
MEMO/07/389, Commission initiates formal proceedirgainst Qualcomm (Oct. 1, 200&)ailable at
http://europa.eu/rapid/pressReleasesAction.dozeterMEMO/07/389&format=HTML&aged=0&langu
age=EN&guiLanguage=en

™ On August 23, 2007, the European Commission mabégathat it had sent a statement of
objections to Rambus for abuse of a dominant mosliy claiming unreasonable royalties for the Use o
certain patents for “Dynamic Random Access Memahjips subsequent to a so-called "patent ambush".
See European Commission MEMO/07/330, Commission corgigending a Statement of Objections to
Rambus (Aug. 23, 20073yailable at
http://europa.eu/rapid/pressReleasesAction.do&efe=MEMO/07/330&format=HTML &aged=0&langu
age=EN&guilLanguage=en

12 Despite convergences in certain aspects, sudieasdve from a per se rule to a rule of reason
approach, EC antitrust law is very concerned abmarket structure and encouraging rivalry betweendi
to enhance competition. The U.S. approach, ondh&ary, focuses on analyzing the effects of cohduc
the market on consumer welfare.

13 verizon Communications Inc. v. Law Offices of Gsi. Trinko, LLP, 540 U.S. 398 (2004).

14 Commission Decision of 4 July 2007, Case COMP/®8-7 Wanadoo Espafia v. Telefénica, 2008
0.J. (C 83) 05.
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its analysis of a possible infringement of Secoof the Sherman Act; whereas, in
Telefonica, although the specific behavior at stake was cailmpavith sectorial
regulations and supervised by the Spanish Teledarti®ority, this did not prevent the
European Commission from finding that it was ans&bof Telefonica’s dominant
position and imposing a heavy fine.

The different approaches to the need to evaluateffiects of the conduct of
dominant firms might explain such disparities.he tUnited States, Section 2 of the
Sherman Act forbids monopolizing or attempting tonmopolize, which necessarily
implies an analysis of the degree of foreclosuseltang from the conduct, while Article
82 of the EC Treaty prohibits the abuse of domieaBziropean case law shows a
consistent tendency to use a formal approach wheranalysis of the effects, whenever
considered, has been confined to evaluating alplessbjective justification for the—
already qualified—abuse of dominarice.

Convergence in this field would give more certaitatyglobal players.
Commissioner Kroes has already pointed out theflierd sharing similar enforcement
principles amongst competition authoritf@8ut the principles are not similar in the area

of dominance, and the debate concerning the retdraticle 82 of the EC Treaty is the

5 This could also explain why there are many moferigements related to dominant firms in the
European Community than in the United States.

16 see Neelie Kroes, European Competition Policy in the af globalisation — towards a global
competition order?, Speech at the First Symposiumrisbruck, Forschungsinstitut fur
Wirtschaftsverfassung und Wettbewerb (FIW) Innskrifeb. 7, 2008)available at
http://europa.eu/rapid/pressReleasesAction.doznete=SPEECH/08/61&format=HTML &aged=0&langu
age=EN&guiLanguage=efiStrong competition authorities across the glsharing similar enforcement
principles have a crucial role to play in global’gmance in the interest of businesses and consumer
everywhere.”).
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best framework to address these divergences, lggarmind that the general principles

inspiring both Section 2 and Article 82 are vemyiar.

WWW.GLOBALCOMPETITIONPOLICY.ORG




