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“For these reasons the Court’s decision in Dr. Mile Medical Co. v. John D. Park
& Sons Co., 220 US 373 (1911) in now overruled. \taral price restraints are to

be judged according of the rule of reason.”
Leegin Creative Leather Products v. PSKS,1661 U.S. ___ (2007).

he treatment of vertical agreements in the UnitedeS, relating to both price

and non-price restraints, has seen its fair sbfacentroversy since inception.
Judgments of the U.S. Supreme Court have beemietidy pages of growing economic
and jurisprudential criticism. The Court itself Haeen divided in its decisions with
regard to the suitable standard to be appliedsalegrice maintenance (RPMRarring

State Oil v. Khafi the landmark decisions have consistently seerewlisg opinions,

“The author is a practicing attorney with Luthrd&thra Law Offices in New Delhi, India. The
opinions expressed here are the author’'s own.

! The term “resale price maintenance” is normallgenstood to mean an agreement between the
manufacturer and its wholesaler or retailer aceaydd which the resale of the product by the retad the
consumer would be at or above the price specifiethé manufacturer. Other terms such as “verticakp
restraints” and “vertical price-fixing” are alsoads it has been said, depending on whether one is a
proponent or opponent of the practi8eeFTC Commissioner Pamela Jones Harbour, Open Ltettee
United States Supreme Court (Feb. 26, 2007) [hafteinOpen Letter], at 2, n.&yailable at
http://www.ftc.gov/speeches/harbour/070226vertiéGaimumpricefixing.pdf The distinction between an
“agreement” and a “stipulation” by the manufacturan get blurry as discussed later in this paper.

2 State Oil v. Khan, 500 U.S. 3 (1997) [hereinaSieate Oi].

3 Dr. Miles Medical Co. v. John D. Park & Sons, 22. 373 (1911) [hereinaft@r. Miles] (Justice
Homes dissenting); U.S. v. Arnold, Schwinn, 388.LB&b5 (1967) [hereinafte@chwinf (Justice Stewart
and Justice Harlan dissenting) and again in AltrecHerald Co., 390 U.S. 145 (1968) [hereinafter
AlbrectH; Continental T.V. Inc. v. GTE Sylvania Inc., 4BBS. 36 (1977) [hereinaft&ylvanid (Justice
Brennan and Justice Marshall dissenting); Leegem@ve Leather Products v. PSKS Inc., 551 U.S.
(2007) [hereinafteLeegir (Justices Breyer, Steven, Souter, and Ginsbigsggediting).
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including in the most recent onkeeegir) quoted at the start of this paper, in which the
Court reached its conclusion by a margin of fivéotar.

This paper describes the circumstances precipgt#ia ruling that overturned a
96-year-old principal laid down by the Supreme Gadithe United States, which had
made the setting of minimum resale prices unlawéslse, and examines the position
with respect to RPM in Indian jurisprudence. Sectiof this paper describes the
evolution of the jurisprudence frobr. Miles® in 1911 up untilState O in 1997, when
the per se approach was rejected with regard tormem resale price-fixing, and ending,
of course, with_eegin albeit briefly. Section Il describes the legasiion in India both
under the Monopolies and Restrictive Trade Prasthe of 1969 and the revamped
Competition Act of 2002. Section Il analyzes thstjfications put forth on both sides of
the debate and theeeginjudgment, and is followed by observations for ik
standards for the United States and India in canmiu
I. TREATMENT OF RPM IN THE UNITED STATES
A. Minimum RPM

In the early years after the first antirust lediska had been passed in the United
States, the Supreme Court was faced with a displagng to fixing of resale prices by a
pharmaceutical company, Dr. Miles Medical Compddy.Miles brought an action
against a wholesaler (Park & Sons) who refusechterénto an agreement that
effectively established minimum resale prices fa drugs. The complainant argued that

Park & Sons was obtaining its drugs from other whalers and retailers at “cut prices”

4 SeeDr. Miles, id.

® Supranote 2.
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by inducing them to breach their contracts with @iles. The question arose as to the
validity and enforceability of the contracts thehass.

Relying on the common law principle that “a geneestraint upon alienation is
ordinarily invalid,” the Court held the contract to be void, findingttthe “agreements
are designed to maintain prices after the comptdihas parted with the title to the
articles, and to prevent competition among those trdde in them?In laying down a
per s& approach to agreements that set minimum resalegrihe Court held that “[t|he
complainant's plan falls within the principle whicbndemns contracts of this class. It, in
effect, creates a combination for the prohibitetppaes.®

Agreements to fix minimum resale prices had thienlmnsigned to the same
“class” as horizontal agreements on price-fixingesi the Court reasoned:

[T]he complainant can fare no better with its ptdmdentical contracts than could

the dealers themselves if they formed a combinaimhendeavoured to establish

g;ﬁesr?(r)ne restrictions, and thus to achieve the sesudt, by agreement with each

Consequently, the requirement of proving that gpe@ment had an adverse effect on

competition was removed in cases of minimum RPM.

® Dr. Miles, supranote 3, at 404.
"1d. at 407.

& The Court did not actually use the term “per seDi. Miles. The terminology was introduced much
later in the case of United States v. Socony Vac@iinCo., 310 U.S. 150 (1940). However, courts and
authors alike have understood the rulindpm Miles to lay down a per se standaReelttai Paldor, The
Vertical Restraints’ Paradox: Justifying the Diffat Legal Treatment of Price and Non-price Vertical
Restraints (mimeo) (2007), at&vailable at
http://law.bepress.com/cgi/viewcontent.cqi?artidi@47 &context =alea

° Dr. Miles, supranote 3, at 408.
1014,
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Criticism against the decision was slow to buildirst. Retailers were free to
discount on the manufacturers suggested priceghbhelirectly benefiting the
consumer! This automatically invokes an emotion in favottoé rule, even where
economic analysis may suggest otherwise. But tlmgrieft nagging doubts in its
absoluteness. Judgment by the rule of reA$anwhich one looks at the actual effects on
competition, is the norm. Departure must be dictéte compelling evidence. While
laying down the per se rule Br. Miles, the Court appears to have altogether ignored the
actual effect of the agreements on competitioménrelevant market No doubt,
evidence does exist to show that the setting ofrmum resale prices may result in
harmful effects to competition and consumers. Hawuethe question, as framed by the
Court in the later judgment &usiness Electronics v. Shaip whether an agreement to
fix resale prices “would always or almost alwaysctéo restrict competitiori* so as to
“justify a per seprohibition.”™
B. Maximum RPM

By the timeBusiness Electroniacsame before the Supreme Court, agreements to

fix the maximum resale price had also been declandgvful per se irAlbrecthv.

1 Although price is not the only factor in determigithe effectiveness of a competitive marketplace,
it is almost always used as a proxy for measurenidw conflicting welfare standards with respedh®
objectives of competition law are discussed latethis paper.

2 The standard was first applied in 1711 by the KiBgnch in Mitchel v. Raynolds, 24 Eng. Rep.
347 (K.B. 1711)SeeGELLHORN, KOVACIC & CALKINS, ANTITRUST LAW AND ECONOMICS IN ANUTSHELL
5-7 (8" ed. 2004).

13 See for contra, Open Lettesupranote 1, at 3-4.

14 Business Electronics v. Sharp, 485 U.S. 717, 1988) [hereinafteBusiness Electroni¢gquoting
Northwest Wholesale Stationers, Inc. v. PacifidiSteery & Printing Co., 472 U.S. 284, 289-290 (1885
and Broadcast Music, Inc. v. Columbia Broadcas8ggtem, Inc., 441 U.S. 1, 19-20 (1979)).

15 eegin supranote 3, at 6.
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Herald Co.In that case, a newspaper publisher grantedstslalitors exclusive
territories and published a retail price at or belhich the distributors could sell the
daily. If the distributor charged more than thecprpublished by Herald, the agreement
was liable to be terminated. When the petitione&eexled the published price, Herald
responded by soliciting customers away and sup@lthe papers directly, ultimately
leading to the agreement being terminated.

Delivering the majority judgment of the Court, JostWhite concluded that
“schemes to fix maximum prices, by substituting peehaps erroneous judgment of a
seller for the forces of the competitive marketyrasaverely intrude upon the ability of
buyers to compete and survive in that mark&fThe Court’s concern seems to be aimed
at maintaining the retailer’s freedom in decidihg final sale price.

In its judgment, the Court was influenced by theaskation irKiefer-Stewart
Co.v. Seagram & Sonthat “an agreement to fix maximum resale price¢ess than
those to fix minimum prices, cripple the freedontraflers and thereby restrain their
ability to sell in accordance with their own judgmé'’ Unfortunately, in relying on
Kiefer the Court appears to have missed the very vitaltfat the agreement to fix
maximum resale prices in that case was betweetigqwor manufacturers who conspired
with each other in setting resale prices for thailers. In relying orKiefer, the Court
therefore appears to have (mis)applied a prinegikging to horizontal agreements to a

vertical one.

16 Albrecth supranote 3, at 152.
7 Kiefer-Stewart Cov. Seagram & Son$40 U.S. 211, 213 (1951).
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Despite the Court’s attempts Adbrecthto point out some of the harmful effects
of setting maximum resale pricEsin a very strongly worded dissent, Justice Harlan
noted: “The question in this case is not whethetation of maximum prices is ever
illegal, but whether it is always illegat®Criticizing the reliance obr. Miles, Justice
Harlan went on to state that “to conclude that exeatable justification for fixing
maximum prices can be found simply because thame ecceptable justification for
fixing minimum prices is to substitute blindness énalysis.”

The reason for Justice Harlan’s scathing commaearitsait the setting of a per se
standard to an offence does away with the neethéoplaintiff to bring forward evidence
showing that competition has been restricted. Tagsdication of an offence as per se
has a huge bearing on the outcome of the mattemofesl authors Gellhorn, Kovacic,
and Calkins point out, such characterization oftetermines the outcome of a case.
Apply the per se rule and “the plaintiff always winapply the rule of reason and the
“the defendant generally wing>

Unlike horizontal agreements on price-fixing, whidwe consistently been
shown to have adverse effects on competition ttgahat sufficiently offset by any
possible justifications, vertical agreements, eveimprice, do not portray the same results.
The plaintiff is thereby entitled to a favorableco=e under which he can show that a
horizontal combination to fix prices exists, with@nowing anything further. Enterprises

are quick to take cognizance of rulings by whiohitikhances of successfully bringing or

18 Albrecth supranote 3, at 152-53.
91d. at 165.
20 GELLHORN, KOVACIC & CALKINS (2004),supranote 12, at 370.
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defending a claim are considerably enhanced andfynbeéir behavior accordingly.
Thus, classifying an offence as per se unlawfuiesmwith it the burden of justifying the
reshaping of the very way in which business is cotet.

Suffice to say, th@lbrecthdecision attracted considerably more criticisrmtha
did theDr. Miles decision?* Again, the direct price benefit to consumers womédgh
heavily in the analysis when concluding that sgtarceiling price would rarely restrict
competition and in most cases benefit consumersicBarly in Albrecth in which the
distributor was granted a monopoly for a definezham the absence of a price cap, the
distributor was free to overcharge as consumersalidhave an alternate distributor to
turn too® Herald’s decision to enter the area and compete tiem the choice and
brought down the price. Itis only in cases in whilke maximum price is set too low that
there is cause for concern, and only occasionadly they be shown to actually harm
competition. This is, to say the least, far frorstiiying a per se standard.
C. The Turning Tide

A year prior toAlbrecth the U.S. Supreme Court had declared even vertical
territorial exclusivity to be unlawful per se iimited States v. Arnold, Schwifih
Surprisingly, even though the Court explicitly rgozed that “[w]e are here concerned
with a truly vertical arrangement?"it still held that “where a manufacturer sellsguots

to his distributor subject to territorial restratis upon resale,@er seviolation of the

% see Sylvanissupranote 3at 47-49.

%2 Thjs factor weighed with Justice Stewart alsoefisimg.Albrecth supranote 3, at 168.
% 5ee Schwinrsupranote 3.

?1d. at 378.
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Sherman Act results® Unsurprisingly, in coming to this decision the @aelied onDr.
Miles, and concluded that:

[1]t is unreasonable without more for a manufaattioeseek to restrict and

confine areas or persons with whom an article neardded after the

manufacturer has parted with dominion over it. [Such restraints are so
obviously destructive of competition that their mexistence is enoudh.
The Court did not clarify how or why.

The assumption in each of these cases appearghatrestraints on a dealer’'s
freedom of resale once title to the commodity hesspd automatically restricts
competition. This is faulty for three reasons. Fitise restraints on alienation of property
are not the restraints on competition and the aimabyf anticompetitive effects (rule of
reason) cannot be done away with based on this contemv principle. Second, the
assumption is not buttressed by empirical evidéh@aird, and most importantly, the
purpose of competition law is primarily to protecimpetition between goods
manufactured by competing enterprises (inter-bi@mdpetition) and not competition
between goods manufactured by the same enterprisg-rand competition). The
analysis should always be founded on the impugnactipes’ effect on competition.
Vertical agreements have been found to have bajhtive and positive effects on

competition. Given that the inter-brand competiti@the primary goal of competition

law, the negative effects of vertical agreememtgieineral, tend to affect competition to a

31d. at 379.
%4,

%" In White Motor Co. v. United State&e Court refused to adopt a per se rule to \&réigreements
stating that “we need to know more than we do abmitctual impact of these arrangements on
competition to decide whether they have such anipEus effect on competition and lack ... any
redeeming virtue™ (i.e., the standard laid dowrNiarthern Pac. R. Co. v. United States, 356 U.S. 1,
(1958) (as reproduced Bylvania supranote 3,at 50) 6eeWhite Motor Co. v. United States, 372 U.S.
253 (1963) [hereinaftaihite Motor Cq).
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lesser degree than do the negative effects of braiak agreements. Therefore, they are
normally to be judged by the rule of reason.

A decade latetContinental T.V. Incv. GTE Sylvania Iné® marked the
restoration of the application of the rule of reasbhe Court, while overrulingrnold
Schwinn held that “departure from the rule-of-reason déaid must be based upon
demonstrable economic effect rather than—e&Samvinr—upon formalistic line
drawing.”®® Although inSylvaniathe Court was concerned with vertical territorial
restrictions, it concluded “that the appropriateisi®n is to return to the rule of reason
that governed vertical restrictions priorSohwinn’*° Anticompetitive effects resulting
from any particular vertical restraint could “besgdately policed under the rule of
reason, the standard traditionally applied forrttegority of anticompetitive practices
challenged under [section] 1 of the Aét.”

The United States has a fairly strong traditiostafe decisid’ Perhaps that is the
reason it took almost twenty years p8gtvaniabeforeAlbrecthwas overruled despite
its many “infirmities, [and] its increasingly wolypimoth-eaten foundationd*The
matter concerned the leasing and operation of atgaen owned by State Oil to the

respondents. Under the agreement, the lessee doalige more than the rates suggested

28 Sylvania supranote 3
#1d. at 58-59.

¥01d. at 59.

#d.

32 See State Qibupranote 2, at 28 (quoting Agostini v. Felton, 1997 LL&xis 4000, & Burnet v.
Coronado Oil & Gas Co., 285 US 393) (“Stare decisilects a policy judgment that in most matteiis it
more important that the applicable rule of law b#lsd than that it be settled right”) (internabtgs
omitted).See alsd.eegin supranote 3, at 19-28.

% State Oi) supranote 2, at 20 (quoting Chief Judge Posner in 9&dFat 1363).
10
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by State Oil, but if it did, would have to remietlexcess back to the lessor, making it not
worthwhile to raise the price. The arrangementrdiiwork out to be profitable for the
lessee, and ultimately a receiver was appointegpévate the station. The receiver, not
being constrained by the terms of the agreemeantgeld different rates for different
grades of petrol and turned around the profitgbditthe station. Khan promptly sued on
the basis that State Oil had effectively set a maxn resale price which was, according
to Albrecth unlawful per se.

Departing from its earlier approach, the Court ¢oted that there was
“insufficient economic justification foper seinvalidation of vertical maximum price
fixing.”** Following Sylvania the Court noted that “vertical maximum price figj like
the majority of commercial arrangements subjeth&antitrust laws, should be
evaluated under the rule of reason,” which wouletively identify those situations in
which vertical maximum price fixing amounts to aotinpetitive conduct®

This set the stage for overruliy. Miles. The opportunity arose when PSKS, a
retailer of women fashion accessories, filed lggateedings against Leegin, the
manufacturer and brand owner, for conspiring tadtail prices. The suit was a result of
PSKS'’s dealership being terminated by Leegin ferrdason that PSKS refused to follow
Leegin’s pricing policy. After numerous amicus @& ifilings, mostly supporting the
petitioner’s case, the Court found, by the narrdwésnargins, in favor of overruling the

per se approach to vertical minimum price restsaint

341d. at 25.

%d. at 31-32.
11
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The decision and justifications for applying théeraf reason to minimum RPM
agreements are discussed in section Il followimlysaussion of the status of affairs in
India in the next section.

[I. TREATMENT OF RESALE PRICE MAINTENANCE IN INDIA

The treatment of RPM in India is an altogetheret#ht story. At the time
maximum RPM had been declared unlawful per se &yts. Supreme Court in
Albrecth India was passing its first legislation on thejsat in the form of the
Monopolies and Restrictive Trade Practices Act 10MRTP Act”).

Under the scheme of the original Act, all agreemgmbrizontal and vertical,
were to be judged by the rule of reason. An amemimel984 created a legal fiction
under which such agreements, including agreementsesale price, were “deemeid’ be
restrictive.

In 2002, the Competition Act was introduced in plat the MRTP Act, in which
it is expressly provided that RPM agreements ateetjudged by the rule of reasth.
Ironically, the substantive provisions of the Aetvl yet to come into force, and as a
result the MRTP Act, along with its deeming prowrsi still rules the roost.

A. RPM under the MRTP Act

The MRTP Act in a sense does not deal with maximesale price but rather

with fixed RPM and minimum RPM separately. The ferrns dealt with under Section

(S.) 33 whereas the latter under S. 39-41.

% MRTP Act, at Section 3(4).
12
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1. Fixed RPM

Section 33(1) of the original MRTP Act providedttlaam agreement relating to a
restrictive trade practice falling within one ogtbategories listed in the section would
require registration with a prescribed authoritiieBection provided a suggestive list of
agreements that may or may not be restrictive ofpsdition in a given case. Section
33(f) provides that one such agreement is thatRiMR‘[T]o sell goods on condition that
the prices to be charged on re-sale by the purcisasd be the prices stipulated by the
seller unless it is clearly stated that prices lothan those prices may be charged.” The
effect was that under the original Act, an agreanefix resale prices was liable to be
registered but was not necessarily anticompetitive.

Section 2(0) of the Act (both original and amenddefjnes “restrictive trade
practice” to mean:

a trade practice which has, or may have, the effepteventing, distorting or

restricting competition in any manner and in paiac (i) which tends to obstruct

the flow of capital or resources into the strearpraiduction, or (ii) which tends

to bring about manipulation of prices, or condii@f delivery or to affect the

flow of supplies in the market relating to goodsservices in such manner as to

impose on the consumers unjustified cost or regins.
Prior to 1984, an agreement, whether it fell in ohthe categories listed in S. 33 or not,
was required to be tested against the opening wadr8s 2(o) (i.e., the agreement must
be shown to have the “effect of preventing, distgrbr restricting competition”). RPM
agreements were thus analyzed according to theictedn competition.

In 1984, the Act was amended to the effect thahallagreements listed in S. 33

were deemed to be restrictive and did not haveetprbven to be restrictive of

13
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competition. However, this is not quite the samegtas applying a per se standard to the
agreements. The peculiarity with the MRTP Act iattthe Commission must, after
coming to a finding that an agreement is restrgthurther conclude that it is “prejudicial
to public interest.” Section 38 of the MRTP Act\sgd this problem by again introducing
a legal fiction whereby agreements found to beictiste are deemed to be prejudicial to
public interest’ But the section does not stop there. It also é&tsen instances that a

party may plead to escape from the presumpgtion.

3 MRTP Act, at Section 38:

S.38. Presumption asto the public interest.—(1) For the purposes of any proceedings before the
Commission under section 37, a restrictive tradete shall be deemed to be prejudicial to the
public interest unless the Commission is satisfitadny one or more of the following
circumstances, that is to say—

(a) that the restriction is reasonably necessavingaregard to the character of the goods to which
it applies, to protect the public against injuryh@ther to persons or to premises) in connection
with the consumption, installation or use of thgseds;

(b) that the removal of the restriction would déoyhe public as purchasers, consumers or users
of any goods, other specific and substantial b&nefiadvantages enjoyed or likely to be enjoyed
by them as such, whether by virtue of the restrictiself or of any arrangements or operations
resulting therefrom;

(c) that the restriction is reasonably necessapptmteract measures taken by any one person not
party to the agreement with a view to preventingestricting competition in or in relation to the
trade or business in which the persons party thenet engaged;

(d) that the restriction is reasonably necessapntible the persons party to the agreement to
negotiate fair terms for the supply of goods tother acquisition of goods from any one person not
party thereto who controls a preponderant partefitade or business of acquiring or supplying
such goods, or for the supply of goods to any persx party to the agreement and not carrying
on such a trade or business who, either alone @rimbination with any other such persons,
controls a preponderant part of the market for gads;

(e) that, having regard to the conditions actuabitaining or reasonably foreseen at the time of
the application, the removal of the restriction Wbloe likely to have a serious and persistent
adverse effect on the general level of unemployrireah area, or in areas taken together, in
which a substantial proportion of the trade, oustdy to which the agreement relates is situated,;

(f) that, having regard to the conditions actualbtaining or reasonably foreseen at the time of the
application, the removal of the restriction woukllkely to cause a reduction in the volume or
earnings of the export business which is substagitizer in relation to the whole export business
of India or in relation to the whole business (ithg export business) of the said trade or
industry;

14
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The upshot of this is that even though RPM agreé¢srame deemed to be
restrictive, a manufacturer may still plead onéhef gateways provided in Section 38 of
the Act. In a sense, S. 38 builds into the analysgule of reason, but the analysis is
post facto (i.e., it comes only after a findingthg Commission that the agreement is
restrictive of competition).

As one can see, the provision in S. 33 is concewttthe fixing of a resale
price at a stipulated amount. It is not the prexdion of resale prices by itself that is the
concern, but that it is done without stating thatgs lower than the ones stipulated may
be charged. The hidden premise being that the ptipelated by the manufacturer may
become the fixed price below which the retailer {dawt be allowed to sell.

This is also in consonance with the findingSirate Oif® in which the fixation of
maximum resale prices by themselves was shown tarbé/ destructive of competition
except when they may be predatory in nature. Végjard to maximum retail price, the

Parliament has made it mandatory for retail pricdse printed on the article being sold

(g) that the restriction is reasonably requiredgorposes in connection with the maintenance of
any other restriction accepted by the parties, ndreinder the same agreement or under any other
agreement between them, being a restriction wisi¢bund by the Commission not to be contrary
to the public interest upon grounds other thandtspecified in this paragraph, or has been so
found in previous proceedings before the Commission

(h) that the restriction does not directly or imditly restrict or discourage competition to any
material degree in any relevant trade or industigzia not likely to do so;

(i) that such restriction has been expressly aigbdrand approved by the Central Government;

(j) that such restriction is necessary to meete¢h@irements of the defence of India or any part
thereof, or for the security of the State; or

(k) that the restriction is necessary to ensurendiatenance of supply of goods and services éaksEnt
the community; ...

¥ See State Qikupranote 2, at 20.
15
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in accordance with the Standards of Weights andshies Act, 1976 (“SWM Act”) and
the Standards of Weights and Measures Rules, ISYWWN Rules”).

Rule 2 of the SWM Rules, while defining the terratail sale price,” provides
that the term:

means the maximum price at which the commodityaickpged form may be sold

to the ultimate consumer and where such price igtioeed on the package, there

§ha|| pe printed on the packages the words [Ma}ximmMax. retail Erice]
inclusive of all taxes or in the form MRP Rs ... insive of all taxes:
Rule 6 and S. 39 mandate that a person must debreaximum retail price of the
commodity being offered for sale. The responsiptiit have the price printed on the
article is that of the packer whether it be the afacturer, the dealer, or a third party, but
in any case the retailers cannot resell the ariclany price exceeding the maximum
retail price (MRP).

The Parliament has therefore statutorily manddtatimaximum resale prices be
stipulated by manufacturers and also made it unibefof retailers to exceed this amount,
thereby obviating any recurrence of thierecthdecision hereThis results in a situation
where manufacturers selling must stipulate, by ke, maximum retail (resale) price on
the article, but at the same time are prohibitedhfstipulating vide an agreement a fixed
resale price without expressly stating that thdeatéa free to charge lower pricés.

Most consumers tend to take the MRP as the ontg @i which the article may

be sold. Recently, consumer associations have ¢@eading the message that this price

39 Section 2(b) defines a “commodity in packaged folormean commodity packaged, whether in
any bottle, tin, wrapper, or otherwise, in unitfaie for sale, whether wholesale or retail.

4’ The anomaly between unilateral price stipulatind an agreement for the same purpose is
discussed further in Section Il of this paper.
16
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is negotiable and that the dealer is free to laWwerprice if he wishes. Interestingly,
consumers have also approached the court agastatirants, cinemas, and hotels
against charging prices higher than the ones ptiotethe article. In March 2007, the
High Court of Delhi dismissed one such petitiorntloa ground that a customer does not
enter a hotel or a restaurant to make a simplehpseeof commodities such as a bottle of
drinking water, but rather the direct purpose &sehjoyment of the ambience and
incidental purpose the ordering of any articledonsumptiorf! Since the matter has
been dragged to court, manufacturers and retdibare attempted to avoid the problem
altogether. A 750 ml bottle of packaged drinkingevan a popular cinema chain now
comes printed with the label “MRP Rs. 20/-” wher#as MRP for a one liter bottle of
packaged drinking water from the same manufactosts Rs. 12/- outside the cinema
hall. Similarly, one of the most popular coffee ghan a luxury hotel has modified its
menu to (comically) state that for Rs. 90/-, one parchase “Packaged Drinking Water
and services

The matters that have come up for adjudicationreefte MRTP Commission
under Section 33(1)(f) have been largely straigitéod and involved price lists given by
the manufacturers to their wholesalers or retauetisout incorporating in them a clear
indication that lower prices may be charged, ra@sgiin the Commission directing the
manufacturer to do s8.An RPM agreement of the sort described in S. 8 (s not

been excused under the gateways provided und&. S. 3

“l Federation of Hotels and Restaurants Associatiéndia v. Union of India, 139 (2007) DLT 7, at
para. 16.

2 SeeS.M.DUGAR, MONOPOLIES ANDRESTRICTIVE TRADE PRACTICESACT, CONSUMERPROTECTION
AND COMPETITIONACT 1, 343-44 (4 ed., 2006).
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2. Minimum RPM

While there may be a limited scope for argumerdase of maximum resale price
agreements under S. 33, there is none with regamdrtimum resale price agreements.
Minimum resale price agreements are void ab inéitoording to S. 3% The gateways
under S. 38 are not available for such agreenféiftsis means that (a) resale price
agreements, where they incorporate a statemenpticats lower than those stipulated
may be charged, are allowed; (b) resale price aggats, in the absence of an express
communication stating that dealers are free togghlower prices, are deemed to be
restrictive (virtually a per se standard for preatipurposes); and (c) minimum resale
price agreements are per se unlawful. This is goal® to the position in the United
States prior t®tate Oil*°

The MRTP Act also came into existence at a timentREM had been statutorily
legalized in the United States. During the Depmsgsvarious states had passed “fair
trade laws” that allowed manufacturers to contnel prices at which retailers sold their
products. Minimum RPM was granted immunity under shate enactments so as to

“allow the States to protect small retail estabhigints that Congress thought might

43 Section 39(1) reads:

Without prejudice to the provisions of this Act viespect to registration and to any of the poakrs
the Commission or of the Central Government uriderct, any term or condition of a contract for
the sale of goods by a person to a wholesalertailee or any agreement between a person and a
wholesaler or retailer relating to such sale dtwaloid in so far as it purports to establish awjute for
the establishment of minimum prices to be chargethe re-sale of goods in India.

44 SeeRRTA v. Bennett Coleman & Co. Ltd., RTP Enquiry.N6 / 1979 (Sep. 2, 1981) [hereinafter
RRTA.

4> See State Qibupranote 2, at 20.
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otherwise be driven from the marketplace by largkswe discounters*® To avoid the
apparent conflict with the Sherman Act, as inteigmtdy the U.S. Supreme Court in
Miles, the Miller Tydings Act of 1935 and the McGuiretAd®52 were passed, which
saved their application. The legislations also exteh resale price-fixing agreements
from antitrust laws if they related to trademarkedranded producf€,or where stores
were using the products as loss lead®rs.

In 1965, the Indian Monopolies Inquiry Commissiamcluded:

We have already noticed in our examination of fymdegislation that several
countries consider resale price maintenance haramidilobjectionable per se. In
that view, Canada, Sweden, Denmark, and recentijaled, has prohibited resale
price maintenance. The main argument in supparsile price maintenance, is
that it enables small traders and shopkeeperswoveuithe competition of big
merchants and powerful chain stores. Against this be weighed the injury to
the public in general as a result of reductionarhpetition in efficient
salesmanship. It seems to be generally true téhsdythe consumers have to pay
higher prices than would be the case if the maantea of a fixed or minimum
price was not insisted upon. [...] On an anxious @ration of the problem, we
have come to the conclusion that the harmful efbécesale price maintenance
far out-weigh its advantages. In our opinion, thteriests of the general public
demand that resale price maintenance should bégitexhsubject to the
exceptions being made as regards loss leader*ales.

46 California Retail Liquor Dealers Assn. v. Midcalutninum, Inc., 445 U. S. 97, 102 (1980) (as
guoted inLeegin supranote 3).

47" SeeREPORT OF THEMONOPOLIESINQUIRY COMMISSION (1965) [hereinafter MIC Report], at 148.

8 Retail Price Maintenance Policies: A Bane for Rletai, but a Boon for Consumers?
KNOWLEDGE@WHARTON (Aug. 8, 2007)available at
http://knowledge.wharton.upenn.edu/article.cfimetatil=1789&jsessionid=a830263edb1c13371c5¢c
According to the Explanation to Section 40 of thRT™P Act:

A wholesaler or retailer is said to use goods as leaders when he re-sells them otherwise than
in a genuine seasonal or clearance sale not fquuise of making a profit on the re-sale but for
the purpose of attracting to the establishmenthéativthe goods are sold, customers likely to
purchase other goods or otherwise for the purpbadwertising his business.

49 MIC Report,supranote 47, at 164; DGAR (2006),supranote 42, at 511.
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It is no surprise then that exemptions relatinipgs leader sales and trademark
licensing® are incorporated in the MRTP ATtS. 39 carves out an exemption for RPM
enforced by a licensor of a patent or tradematowever, this exemption is limited only
to the licensee and not the retailer, who is noinoidby the terms of the license. S. 40,
while generally prohibiting the withholding of sugs as a form of retaliation for price
cutting>® allows a manufacturer to withhold supplies if pisducts are being used as

loss leaders?

%0 MIC Report,id. at 148, 164.

*1 The language of the actual provisions is basethefResale Prices Act 1964 of the United
Kingdom. DUGAR (2006),supranote 42, at 512 & 515.

2 The proviso to S. 39(3) states:

Provided that nothing in this section shall affénet validity as between the parties and their
successors, of any term or condition of a licerremigd by the proprietor of a patent or trade

mark or by a licencee of patent or trade mark arf assignment of a patent or trade mark, so far
as it regulates the price at which articles produmeprocessed by the licencee or the assignee
may be sold by him.

%3 SeeMIC Report,supranote 47, at 156. It is pertinent to note that this withholding of goods that
is prohibited and not termination. This appearsraggabe based on the interpretation of U.S. law. |
United States v. Colgate & Gahe Supreme Court expressly held it lawful fétrader or manufacturer
engaged in an entirely private business freelytyase his own independent discretion as to pawith
whom he will deal, and, of course, he may annoumeelvance the circumstances under which he will
refuse to sell” including in the facts of the céise right to announce “in advance the prices attwhis
good may be resold and refusing to deal with wiadgsand retailers who do not conform to such ptice
(United States v. Colgate & Co., 250 U.S. 300, &B04-06 (1919) [hereinaftaColgatd. Thus, non-
compliance with the price stipulated by the mantufisar entitles the manufacturer to terminate the
dealership. However, it was not clear whether agfive persuasion, pressurizing, or threatening
termination would be unlawful under tllgatedoctrine. Indeed, prior to 1984, there were qoestble
opinions from the trial courts relating to whethesinufacturers had stepped beyond the boundaries of
Colgateby persuading, threatening, or sanctioning ddatemon-complianceSeeMichael J. Lockerby,
Franchising aftelLeegin A License to fix Prices27(2) RANCHISEL.J. (Fall 2007)available at
http://www.foley.com/files/tbl s31Publications/Rilpload137/4410/Lockerby.pdAfter Monsanto
however, withholding of supplies as a sanction mayermissible. In that case the Court while afiiign
the ‘Colgateright’ held that “the manufacturer can announseésale prices in advance and refuse to deal
with those who fail to comply. And a distributorfige to acquiesce in the manufacturer's demarmader
to avoid termination”geeMonsanto v. Spray Rite, 465 U.S. 752, 761 (1984jdmafterMonsantg.

> Section 40(2) states that:

Nothing contained in sub-section (1) shall rentienlawful for a supplier to withhold supplies of
goods from any wholesaler or retailer or to causerocure another supplier to do so if he has
reasonable cause to believe that the wholesakbieaetailer, as the case may be, has been using 20
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Of particular interest is Section 41 which confensthe Commission the power to
exempt a class of goods from the rigors of S. 304 If a person can show that in the
absence of minimum RPM for that class of produwds (a) the quality of goods
available for sale or the varieties of goods salalbke would be substantially reduced;
(b) the prices at which the goods are sold bylretauld, in both the short and long run,
be increased; or (c) any necessary services acfwalNided in connection with or after
the sale of goods by retail would cease being pgexyior would be substantially reduced,
then the manufacturers of that class may legaligrea a minimum resale price.

While the section appears to allow the leadingvidence to show that RPM may
be beneficial on the whole, a manufacturer canoaalin his individual case. Leegin,
for example, in order to obtain an exemption untder provision, would have to argue
on behalf of the entire women'’s fashion accesstrirdustry and lead evidence to show
that in all (or substantially all) cases the pratoin on fixing resale prices would lead to
one of the outcomes mentioned in the section. kkengtion is limited and not available
to a lone product. Another critical differencehatthe MRTP Act (following precedence

in the United Kingdom at the time) casts the analysa reverse fashion. The objective

asloss leaders any goods of the same or a similarig¢isn whether obtained from that supplier
or not.

% The exact product market in Leegin’s case is @iclEhe petitioner refers to the market as
“women’s fashion accessoriesSeeBrief for PetitionerLeegin supranote 3 [hereinafter Brief for
Petitioner], at 2, 22 & 39; and Reply Brief for Rieher, Leegin supranote 3, at 16 [Reply Brief for
Petitioner],available athttp://www.law.cornell.edu/supct/cert/06-480.htidbwever, Commissioner
Harbour refers to the market specifically as “ladindbags and other fashion accessoreeg(pen
Letter,supranote 1, at 7). Thomas O. Barnett, Assistant Attpi@eneral of the Antitrust Division of the
U.S. Department of Justice, refers to Leegin agaufacturer of “women's fashion accessories, inofud
leather handbagsséeThomas O. Barnett, Presentation to the Americarfé@ence Institute's Third
Annual In-House Counsel Forum on Pharmaceuticaitrust (May 2007)available at
http://www.usdoj.gov/atr/public/speeches/223390.1fire Supreme Court itself does not appear to addre
this issue only referring to the market as mentibinethe Brief for PetitionerSeeSlip Opinion,Leegin
supranote 3, at 2.
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is to show that the removal of minimum RPM is uniddde as the effects would be
worse than if the practice were allowed. In a wvaagnanufacturer would be arguing that
his fixing the minimum resale price is the lessal. e
The Commission has been faced with precious fevtensatinder these provisions
as the RPM widely prevalent in India is that offikresale price¥.
B. RPM under the Indian Competition Act 2002
In contrast, the Competition Act 2002, which replathe MRTP Act, expressly
lays down a rule of reason standard for both marmmand minimum RPM agreements.
The Act is based on the Report of the High Leveih@uttee on Competition Policy and
Law chaired by Mr. S.V.S Raghavahwhile discussing the treatment of vertical
restraints under U.S. antitrust law, the Committl/oting a paragraph exclusively to
RPM, concludes®
In a number of countries, RPM is presumed to bespamnti-competitive. The
majority of the members of the committee alsottedtt RPM should be treated as
presumed to be illegal. However, after considerdiseussions, in order to arrive
at a consensus, it was decided not to treat itesumed to be illegal. It will be
judged under the “rule of reason”.
Unfortunately, the issues on which there were “@erable discussions” have

not been elaborated on. One factor that may hawghee with the Committee Members

appears to have been the fact that vertical agnetsnaee generally treated more leniently

*5 SeeMIC Report,supranote 47, at 126, 129; AR (2006),supranote 42, at 342. Newspapers
were granted an exemption under this sectidRRTA supranote 44.

5" RAGHAVAN COMMITTEE, REPORT OF THEHIGH LEVEL COMMITTEE ON COMPETITION POLICY LAW
(May 2002) [hereinafter Raghavan Committee Repavidjlable athttp://www.competition-commission-
india.nic.in/Act/Report_of High Level Committee _@ompetition Policy Law SVS Raghavan_Comm
ittee29102007.pdf

%81d. at para. 4.4-1. The Report also states in parhgt&p6 that agreements regarding fixing of
purchase or selling prices ought to be subjedteéatle of reason.
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and only pose anticompetitive concerns when orteeoparties possesses market power.
In such cases, it concluded “the agreement ispyncase, likely to attract the provisions
of the law relating to abuse of dominance.”

Consequently, the Act itself clearly lays down hoevizontal and vertical
agreements are to be treated. Section 3 of thendkes a demarcation between the two.
Section 3(3) of the Act incorporates an almostgeestandard in case of horizontal
agreement®’ It states that all horizontal agreements wouléftresumed to have an
appreciable adverse effect on competition,” (thee,touchstone of determining whether
an agreement is anticompetitive). This presumpsdrowever rebuttable unlike the per
se rule applied in the United States. The preswnshifts the burden of proof onto the
defendant to show that the impugned agreementtiantcompetitive or that the pro-
competitive effects outweigh the harm.

Vertical agreements are dealt with by S. 3(4), Widoes not set a rebuttable

presumption in plac& One of the species of vertical agreements spatiifimentioned

*1d. at para 4.4.
€0 Section 3(3) reads:

Any agreement entered into between enterprisessmrcations of enterprises or persons or
associations of persons or between any personraatpese or practice carried on, or decision
taken by, any association of enterprises or asogiaf persons, including cartels, engaged in
identical or similar trade of goods or provisionsefvices, which—

(a) directly or indirectly determines purchase alerices;

(b) limits or controls production, supply, markdeghnical development, investment or provision
of services;

(c) shares the market or source of production ovipion of services by way of allocation of
geographical area of market, or type of goods orices, or number of customers in the market or
any other similar way;

(d) directly or indirectly results in bid rigging oollusive bidding, shall be presumed to have an
appreciable adverse effect on competition.

®1 Section 3(4) reads:
23
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is an agreement on RPM. Of particular importandgesdefinition of the term provided
in the explanation to the section. The explanasiartes that:
“[R]esale price maintenance” includes any agreerteesell goods on condition
that the prices to be charged on the resale bguhehaser shall be the prices
stipulated by the seller unless it is clearly stateat prices lower than those prices
may be charged.
This definition appears to have been lifted fronet® 33(f) of the MRTP Act alluded
to earlier. Section 33 deals with deemed anticortipetaigreements being registerable
with the Director General of Investigation and R#gition (DGIR). A resale price
agreement would not be registerable with the DGiReemed anticompetitive if it was
provided in the agreement that lower prices thasetstipulated may be charged. This
was the effect of the wording of S. 33 of the MRA®. The effect of the words “unless
it is clearly stated that prices lower than thosegs may be charged” in the explanation
to S. 3(4) of the Competition Act where the terresale price maintenance” is defined, is
that an RPM agreement which clearly states tha¢iigwices may be charged is not an
RPM agreement at all. This results in the positi@t such an agreement, in which it was
clearly stated that lower prices may be chargedijavbe excluded from the application

of the section altogether (i.e., it would be lawfdlhe question of what is the appropriate

standard on which to judge it does not arise.

Any agreement amongst enterprises or personsfatatit stages or levels of the production chain
in different markets, in respect of production, @ypdistribution, storage, sale or price of, or
trade in goods or provision of services, including—

(a) tie-in arrangement;

(b) exclusive supply agreement;

(c) exclusive distribution agreement;
(d) refusal to deal,

(e) resale price maintenance, shall be an agreeémeantravention of sub-section (1) if such
agreement causes or is likely to cause an appteaaerse effect on competition in India.
24
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In any event, the section appears to deal witm@xesale prices rather than
setting a maximum or minimum price. There is ncasafe provision on minimum RPM
so one could conclude that it is subsumed in tbeisive definition given in the
explanation as well as in the inclusive nature.d3(@). Minimum RPM agreements are
to be analyzed therefore according to the ruleeason.

The interesting, if unintended, complication arisethe case of unilateral resale
price-fixing. Under S. 4 of the Act, an abuse afoaninant position is prohibiteéd.As to
what constitutes an abuse, an exhaustive lisvefédkamples is givetf.A problem,
however, arises because the section is currentigledosuch that it is not necessary to
show that such abuse has, or is likely to resutiaving, an adverse effect on competition
in India. That particular factor is missing altdyet from S. 4, which renders it as listing

five per se violations. This does not appear tthieantention of the Raghavan

623, 4(1) reads: “No enterprise or group shall aliissgominant position.”
833, 4(2) states:
There shall be an abuse of dominant position [usdbrsectionX), if an enterprise or a group —
(a) directly or indirectly, imposes unfair or disnmatory—
(i) condition in purchase or sale of goods or mexor
(ii) price in purchase or sale (including predgtprice) of goods or service.
[...]
(b) limits or restricts—
(i) production of goods or provision of servicaswarket therefor; or

(ii) technical or scientific development relatittggoods or services to the prejudice of
consumers; or

(c) indulges in practice or practices resultinglémial of market access in any manrer

(d) makes conclusion of contracts subject to aeoceat by other parties of supplementary
obligations which, by their nature or accordingtenmercial usage, have no connection with the
subject of such contracts; or

(e) uses its dominant position in one relevant miatdx enter into, or protect, other relevant
market.

25
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Committee, which states that: “By and large, almfssominance and exclusionary
practices will need to be dealt with by the adjatiieg authority on the rule of reason
basis.®® Further, the Report states:
Key questions for adjudication on abuse of domieasauld include :
» How will the practice harm competition?
» Will it deter or prevent entry?
» Will it reduce incentives of the firm and its aig to compete aggressively?
» Will it provide the dominant firm with an additial capacity to raise prices?
» Will it prevent investments in research and iraion?
» Do consumers benefit from lower prices and/oatgeproduct and service
availability?®®
At the moment, assuming unilateral fixation of tegaice falls under S.
4(2)(a)(i))*° S. 4 goes beyond even the rebuttable presumpizmved for horizontal
price-fixing agreements and sets a per se starfdaedlooking, say, th€olgate
judgment)®’
lll. LEEGIN & THE JUSTIFICATIONS FOR THE MAINTENANCE OF A
MINIMUM RESALE PRICE/PER SE STANDARD
AlthoughDr. Miles may be criticized for its reasoning while layingwh a per se
standard when dealing with RPM agreements, theesudt may not be criticized as
heavily. After all, there must be a reason why mber of jurisdictions around the world,

including the European Community, the United Kinggd&anada, Italy, and France (to

name a few), explicitly prohibit RPRf. The United Kingdont? Canadd? and Indid* go

%4 Raghavan Committee Repastipranote 57, at para. 3.8.
%51d. at para. 4.5.

% |d.

67 Seen. 53,supra as well as text to n. 7ihfra.

8 SeeScott Martin & Fiona Schaeffef, Rule of Reason for Vertical Price Fixing—PartTHE

METROPOLITAN CORPORATECOUNSEL (Nov. 2007), at 6available at 26
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even further and prohibit the cutting off of supglias retaliation for failing to observe
retail prices sought to be established by the naantufer, a right that the U.S. Supreme
Court guaranteed iNlonsanto Co. v. Spray-Rite Coiaffirming U.S. v. Colgate &
Co).” Unfortunately, in the United States justifyinger ge standard for minimum RPM
necessarily involves justifying the continuanceha Court’s decision iDr. Miles,

which is a harder thing to do.

Regulatory agencies and the courts have always d®¥esitive to practices
relating directly to price. Indeed, even today diebate still rages on over whether the
primary goal of competition law ought to be “consrmwelfare” or “total welfare”>
According to traditional economic understanding, gioal of antirust law ought to be the

enhancement of economic efficienéSuch efficiency incorporates both consumer

welfare as well as producer welfdrdf costs are reduced for a producer, then that

http://www.metrocorpcounsel.com/current.php?artExpew& EntryNo=7404 Ittai Paldor (2007)supra
note 8, at 3-4. Ironically India, as shown eatriiiethis paper, despite being an extremely pricsitien
nation, no longer treats regards minimum RPM aawiull per se under the Competition Act 2002.

%9 Resale Prices Act 1964 (as amended in 1976)

"0 SeeM. Russell Wofford, Jr. & Jonathan R. Challgegin: Challenge or Opportunity for Cross-
Border Trade? THE METROPOLITAN CORPORATECOUNSEL 53 (Oct. 2007)available at
http://www.metrocorpcounsel.com/pdf/2007/Octobengsid

"L MRTP Act, at Section 33.

2 Seetext in n. 53supra

3 Seee.g, Summary of Antitrust Modernization Commission Heg on the Treatment of
Efficiencies in Merger Enforcement (Nov. 17, 200&)ailable athttp://www.abanet.org/antitrust/at-
links/pdf/at-mod/efficiencies-merger-enforcement. pichis was also an issue recently being discussed i
the investigation relating to the proposed merdeth Satellite and Sirius, two satellite radio sieev
providers. J. Gregory SidaKrusting the Antitrust Law; Sirius and XM are ndfBient National Review
Online (Oct. 3, 2007 qvailable at
http://article.nationalreview.com/?q=ZjkK5NTJjNjc 1M ZjUwZ|BiIMDQOYWN]NjRIYjFhNTK =.

4 SeeJoHN B. KIRKWOOD, ANTITRUST LAW & ECONOMICS 2 (2004).

> The terms “consumer welfare” and “producer welfai@n be likened to the economic terms
“consumer surplus” and “producer surplus”. Consumgplus is the difference between the amount a

consumer is willing to pay for an article and thie@ he/she actually pays. Producer surplus is the 27
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enhances efficiency and therefore increases théwatfare. According to the total
welfare standard it is irrelevant whether the sastings are transmitted to the consumer
in the form of lower prices. Thus, even if suchragtice increases prices, it may still
meet the objective of competition law if it increasfficiency’®

In contrast, consumer welfare focuses on pricésérmarketplacé’ This
approach follows from the reasoning that preventmgsumers from being exploited by
manufacturers is the primary aim of competition.[&Whus, cost reduction alone does
not increase consumer welfare. However, if it rssul a price reduction for consumers,
then presumably it would meet competition law’sesdegoal.

The consumer welfare standard appears to haveltesie this particular debate.
While opinion appears to be divided between acadeamnd economists, the consumer

welfare standard appears to have won over theiargti€ Judges would naturally find it

difference between the amount a manufacturer resdor an article and the amount he/she would be
willing to receive and still continue to produce thrticle. Total welfare can be taken as the sum of
consumer surplus and ?roducer surp&eeDENNIS CARLTON & JEFFREYPERLOFF, MODERNINDUSTRIAL
ORGANIZATION 70-71 (4" ed. 2005).

8 KIRKWOOD (2004),supranote 74, at 5.
d.
®1d. at 5-6.

1d. at 6; Also inLeegin respondent PSKS Inc. relies on several decighmatspoint to the fact that
securing lower prices has been a fundamental daaitdrust law: “Low prices benefit consumers
regardless of how those prices are set, and sodsitigey are above predatory levels, they do meatbn
competition. * * * We have adhered to this prineipegardless of the type of antitrust claim invdlVe
(seeBrief for Respondent,eegin supranote 3 [hereinafter Brief for Respondet],21-22 available at
www.law.cornell.edu/supct/cert/06-480.ht(alting Atlantic Richfield Co. v. USA Petroleum C@95
U.S. at 340 (1990)).

See alsdVeyerhaeuser Co. v. Ross-Simmons Hardwood LumberN®. 05-381 slip op. (U.S. Feb.
20, 2007), at 6 (“discouraging a price cut and*depriving consumers of the benefits of lower ps¢ *
* does not constitute sound antitrust policy”) (jng Brook Group Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S. 209 (1993)); Nat'l Soc’y of PrdEhg’rs v. United States, 435 U.S. 679, 692 (1978)
(“Price is the ‘central nervous system of the eecoyid ) (quoting United States v. Socony-Vacuum Oil
Co., 310 U.S. 150, 226 (1940)). Matsushita Eledutn Co., Ltd. v. Zenith Radio Corp., 475 U.S. 5%
(“Cutting prices in order to increase businessroftethe very essence of competition.”); and Bavinyght
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harder to justify basing a decision on the coldifeg provided by economic analyses
when the same figures show that consumers areghigher price&’ It is perhaps this
underlying debate that has made the treatmentmfmim RPM such a sticky issue.

From a review of the discussion, the starting gothat emerge are (i) the primary
objective of competition law is to enhance consuwelfare (or ensure that consumers
pay competitive prices); (i) the rule of reasomhis norm®" and, (iii) the protection of
inter-brand competition is more important thanphatection of intra-brand competition.
A. The Score Board

There are several empirical studies that suppertitiding that minimum RPM
may harm competition. In a 2007 Open Letter toutf®. Supreme Court, Pamela Jones
Harbour, Commissioner at the U.S. Federal Trade@igsion, concludes that minimum
RPM would likely result in consumers suffering sededverse outcomes, the first of

which is high price&? In her letter, Commissioner Harbour cites studigshe U.S.

Corp. v. ITT Grinnell Corp., 724 F.2d 227, 231 (C&t. 1983) (Breyer, J.) (for a legal rule thatilvits
price-cutting “risks interference with one of theeBman Act’s most basic objectives: the low prioeels
that one would find in well-functioning competitivearkets.”).

8 This is not to say that judges would shy away fapplying economic principles that may result in
an unpopular decision; rather, in matters for whidre may be many “right” answers, would leanaivoir
of a measure that directly protects consumers ralla@ increases overall economic efficiency.

81 SeeChicago Board of Trade v. United States, 246 U3, 238 (1918):

Every agreement concerning trade, every regulatfarade, restrains. To bind, to restrain, is of
their very essence. The true test of legality iethiar the restraint imposed is such as merely
regulates and perhaps thereby promotes competitisrhether it is such as may suppress or even
destroy competition. To determine that questionctiet must ordinarily consider the facts
peculiar to the business to which the restraiapiglied; its condition before and after the restrai
was imposed; the nature of the restraint and fexefactual or probable. The history of the
restraint, the evil believed to exist, the reasmmaidopting the particular remedy, the purpose or
end sought to be attained, are all relevant facts.

82 SeeOpen Lettersupranote 1, at 9 (referring to Robert Pitofsky,Defense of Discounters: The
No- Frills Case for a Per se Rule against VertiPaice Fixing 71 GGORGETOWNL.J. 1487-88 (1983)).
The studies showed that vertical minimum pricenfixied to price increases as high as 27 to 37 ¢epér
that the Miller Tydings Act and the State “fairdedl laws cost consumers US$3 to US$6.5 billionymsar.
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Library of Congress, Stanford University, and RoBetofsky on the effect of the
Consumer Goods Pricing Act of 1975 (which repeéhedMiller Tydings Act).

In its brief inLeegin PSKS Inc. cites empirical studies that show ‘@garveys
indicate that RPM in most cases increased thegpateroducts sold with RPM,
although this was not always the ca&&Conversely, the respondent also cites empirical
evidence showing that elimination of RPM led tan#igant price reductions in those
products® In the Court’s dissenting opinion, Justice Bregfers to more empirical
evidence that shows “minimum resale price mainteadrad raised prices by 19% to
27%.”° Even parties supporting an overrulingf Miles concede that empirical
studies show that “identical products tend to coste in Fair Trade states than in other

states...%®

8 Brief for Respondensupranote 79, at 23 (citing Thomas R. Overstreet, Jsafe Price
Maintenance: Economic Theories and Empirical EvigeBureau of Economics Staff Report to the
Federal Trade Commission (1983), at 1&8e alsaHoward P. Marvel & Stephen McCafferfjhe
Political Economy of Resale Price Maintenan@é J.PoL. ECON. 1074, 1078 (1986) (the authors
concluded: “In summary, the limited price infornaation the effects of RPM suggests that the practice
exerted substantial upward pressure on retail gijice

841d. at 23-24.

% Dissenting Opinionl.eegin supranote 3, at 5 (referring to the Hearings on S. Bé®re the
Subcommittee on Antitrust and Monopoly of the Ser@dmmittee on the Judiciary, ®€ong., ' Sess.,
173 (1975). The Minority also cited T. OverstreE3&3),supranote 83, which concluded, after studying
numerous price surveys, that “resale price maimes&#n most cases increased the prices of prodatd’
and AREEDA& HOVENKAMP, ANTITRUST LAW 1604b (2% ed. 2004), at 40 (“Most economists today agree
that, in the words of a prominent antitrust tregti®sale price maintenance tends to produce higher
consumer prices than would otherwise be the case”).

8 Janet L. McDavid, Statement on behalf of the AomiBar Association before the Subcommittee
on Antitrust, Competition Policy and Consumer Rigbt the Committee on the Judiciary of the United
States Senate concerning “TlheeginDecision: The End of Consumer Discounts or GoodtArst
Policy” (Jul. 31, 2007)available athttp://www.abanet.org/antitrust/at-reports/conswaiscount. pdf
McDavid goes on to say that “the premise underlyiregse studies was that minimum resale price
maintenance agreements were usually imposed by$upen reluctant sellers—a premise that ... has not
won universal acceptance among economists.”
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In its defense, the petitioner points out that RéRMs not “necessarily lead to
high nominal retail prices® When addressing this issue, the petitioner origsaine
empirical study that shows “that the practice ¢arsome situations, actually result in
lower nominal retail pricese® The remainder of the literature points to benefigt may
accrue to consumers, but these remain hypothesigsrampted the respondent to
comment that: “No empirical study ever has shovat donsumers tangibly benefit by
the imposition of RPM, and Leegin points to noffeThe petitioner does point out that
with RPM having been per se unlawful all this titneal world examples are difficult to
identify,” citing only Leegin’s own case as an exae?° This is not entirely accurate
since the United States has experimented with RBRMLO51, all but two states (Texas
and Missouri) and the District of Columbia had dadcstate fair trade laws. Coupled
with the Miller Tydings Act, they legalized RPM tughout the United States for almost
forty years:* The results of this experiment are found to havedased price¥.

This is essentially where the second starting pmntes to the petitioners’ aid.
Rule of reason being the norm, the onus is on ¢éne@ proponents to show that the
practice of minimum RPM warrants such treatmente st set by the U.S. Supreme
Court for deviation from the rule of reason to peris to determine whether the

agreement or practice, “because of [its] pernicefisct on competition and lack of any

87 Brief for Petitionersupranote 55, at 17.

8 d. (citing T. Overstreet (19833upranote 83).
8 Brief for Respondensupranote 79, at 23.

% Reply Brief for Petitionersupranote 55, at 9.
% |ttai Paldor (2007)supranote 8, at 7.

%2 The petitioner’s stand is validated to the extaat these studies do not indicate whether there ar
sufficient countervailing benefits that offset thrice increase.
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redeeming virtuel[, is] conclusively presumed taibeeasonable and therefore illegal” so
as to preclude any requirement for an “elaboragainy as to the precise harm they have
caused or the business excuse for their Us€tius, any “conduct that would always or
almost always tend to restrict competition” wouldhtify for per se treatmerif.

For RPM to be prohibited per se therefore it wdagdhecessary to show that it
results in pernicious effects without any countémvg benefits. Its most troublesome
effect lies in the prices “almost always” risingaasesult. Other relevant effects of RPM
include:

(1) The facilitation of cartels. This stems from thagening that retailers (or an
association of retailers) may see RPM as a methadhich they can maximize
their profits without breaking antitrust law. Irhetr words if RPM were lawful it
would facilitate cartelization at the dealer leviehe minimum resale price would
be the retailers’ price rather than the manufacsireDr. Miles was decided in
the backdrop of a very strong retailer’'s assocmtiwat threatened to boycott the
manufacturer’s products if they did not adopt araintain resale price$.The
practice may also facilitate cartelization at a ofanturer level, and more so in

% Northern Pacific Railway Co. v. United States, 866. 1, 5 (1958) [hereinaft®torthern Pacifig.
“The per serule is appropriate only is courts can predichvdbnfidence that it would be invalidated in all
or almost all instances under the rule of reasbeggin supranote 3, at 6).

% Business Electroni¢csupranote 14, at 723.

% This argument assumes that (a) retailers favor RRY(b) that the retailers command sufficient
market power to persuade manufacturers to adomyttem. The first proceeds on the basis that RPM
guarantees retailers a fixed margin and they ddae¢ to compete with other retailers on price. kehosy,
to the contrary a pro-competitive justification 8PM is said to be the prevention of free ridingjci
claims that RPM is best suited to prevent the matdgrice-cutting discounters. The second asswompti
again is questionable as there is little proof thédiler power is a common feature of indus8gdBrief
for Petitioner supranote 55, at 21). Moreover, even if it were, thagiice would be per se illegal as a
horizontal price-fixing agreement. A per se treaitrfer a vertical price-fixing agreement cannot be
justified because of the difficulties in provingattit is in fact the result of a horizontal pridehfig
agreement. Nevertheless, it is true that RPM meijitite a cartel at the dealer level, but doubtfait this
warrants a per se treatment as a result.

% SeeOpen Lettersupranote 1, at 4.
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concentrated market by easily identifying price-cutting manufacturésshelp
enforce the cartef

(2) The distortion of retailer incentivé3This refers to the fact that RPM would
induce retailers to stock and encourage consuradrgyt the product being sold
at the maintained price as he receives a largegim&iom the salé®

(3) The restriction of intra-brand competitidH.

What RPM does have on its side is the prevailingiop of leading
economists® the U.S. Department of Justice, the U.S. Fedamdd Commissior’
and the Antitrust Section of the American Bar Asation;'** to name a few. The Court,
while noting that “economics literature is replatigh procompetitive justifications for a
manufacturer’s use of resale price maintenan®djsts two of the most persuasive pro-
competitive benefits that minimum RPM is said todia

(1) The prevention of “free riding”. This refers tage-cutting retailers taking
unfair advantage of the services performed by attailers. In other words, a
retailer may invest time and money in “fine showrs, ... product
demonstrations, ... knowledgeable employé®sh order to generate demand.

%" Dissenting Opinionl_eegin supranote 3, at 16.
%1d. at 12-13.

% Open Lettersupranote 1, at 10.

190 seeBrief for Respondensupranote 79, at 27.

191 One of the results of classifying RPM as per seeher, was that many suppliers began to
integrate forward into distribution themselves,saliminating the retailer altogeth&eeState Oi) supra
note 2, at 22 andeegin supranote 3, at 24.

192 Amicus Brief for Economistd,eegin supranote 3, at 15-16 (concluding: “In the theoretical
literature, it is essentially undisputed that minimRPM can have pro-competitive effects and thdeua
variety of market conditions it is unlikely to hazaticompetitive effects”).

193 Amicus Brief for the United Statelseegin supranote 3 [hereinafter Brief for the United States],
available athttp://www.usdoj.gov/atr/cases/f221000/221027.htm

104 SeeMcDavid (2007)supranote 86.

15| eegin supranote 3, at 11.
106 Id
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Discounters, without making any investment, maymaaay these customers by
offering the same products at lower prices, ultehgkilling the motivation of the
service-proving retailer. In fact, one of the ansitwiefs in favor of the petitioner
was filed by PING Inc., which focuses solely on tte=-riding problem. It

explains the role of PING retailers in providingistom fitting™°”

golf clubs
“regardless of his or her skill level® PING adopted a unilateral pricing policy
allowed byColgatein order to encourage retailers to provide theeesary
services. Discounters would advise customers ib&BING store providing
these custom fitting services and then purchasprtduct from them. In order to
avoid any accusation of entering into a price-fixagreement under Section 1 of
the Sherman Act, it would terminate the dealershtp discounters altogether
and abruptly. The amicus concludes that:

Companies like PING that adopt resale pricing pegi¢or procompetitive
purposes should not be forced to damage theiioaktips with retailers
and consumers, and limit consumer choice, in dewroid riskingper se
liability. A better alternative ... is to allow compias like PING to enter
into pricing agreements with retailers that wourdalve negotiation and
the free flow of communication between a manufastand its
retailers'%

107 According to the company:

A PING custom fitting identifies which, of the matlgan one million custom manufacturing
possibilities PING can deliver, is the right one éach individual golfer. An iron and wedge
fitting session requires 30 to 60 minutes to ev&lyaoperly each golfer’'s physical characteristics
and swing in arriving at the golf club specificatiounique to that golfer. The fitting involves: an
interview process (to identify the golfer’s curramd desired ball flight); static measurements
(height and other physical measurements necessaatdulate a starting point for club length, lie
angle, and grip size); a dynamic swing test (“intgape” is applied to the sole of the club, and the
marks left on the tape are used to calculate tbparloft and lie angles); ball flight observations
(ball flight is observed to determine the finaldirgle specifications—which will minimize the
chance that the golfer hits shots that miss leftght of the intended target); and performance
monitor (the PING “Performance Scoresheet” is erygdbto identify any changes to the golfer’s
shot making patterns). As a result of this tecHracal time-intensive effort, PING customers who
have been custom fitted receives the precise ¢haiswill allow them to “play their best,” and
obtain all of the value built into PING golf clubs.

SeeBrief of Ping Inc. as amicus curiae supporting Petitioner Leegin supranote 3, at 6-7available at
http://www.law.cornell.edu/supct/cert/06-480.html
108
Id.

1914, at 19.
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The example at once shows free riding as a redlgmoas also the limitations of
Colgateas an alternative to RPM in controlling it.
(2) The stimulation of inter-brand competition. Thigans that:

new manufacturers and manufacturers entering neatsacan use the
restrictions in order to induce competent and agggve retailers to make
the kind of investment of capital and labor thabfien required in the
distribution of products unknown to the consurér.

The Court further notes that RPM would enhance-btand competition

by encouraging retailer services that would nopterided even absent
free riding. It may be difficult and inefficient f@a manufacturer to make
and enforce a contract with a retailer specifyimg different services the
retailer must perform. Offering the retailer a gardeed margin and
threatening termination if it does not live up tgectations may be the
most efficient way to expand the manufacturer'skeashare by inducing
the retailer’'s performance and allowing it to useown initiative and
experience in providing valuable servicés.

In light of this, can it be said that minimum RPMcks of any redeeming
virtue"?**? One would have to conclude not. Justice Brey#rdtjects “the proponents
of aper serule have always conceded” that minimum RPM inddaeks have some pro-
competitive effects at timés® According to the dissenting judges, the questidtiow
often are benefits ... likely to occur ... in practitE? No matter how many pro-
competitive benefits RPM may have, if they are kali to accrue in reality, they are of
little value. Even the economists concede thahgtflisagreement in the literature relates

principally to the relative frequency with whichopcompetitive and anticompetitive

110 sylvanig supranote 3 at 55.

11| eegin supranote 3, at 12. This may have been worded betterusecachieving compliance by
threatening termination is something tRatlgatealready provided. However the risks associated wit
implementing a unilateral resale price scheme nerdelgateproblematic by not allowing any dialogue
between the manufacturer and its retailers.

12 Northern Pacifi¢ supranote 93, at 5.
113 pissenting Opinionl.eegin supranote 3, at 14.

H414. at 8.
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effects are likely to ensu&”® and little can be pointed to in all the pleadibg$ore the
Court emphasizing factual events.

But this is true for the ill effects of RPM as welhe “how often?” question is
equally applicable to the harmful consequencesRIfIE*® The only almost certain result
is the rise in prices. In reply, the most persuasisigument Justice Kennedy makes for
the Court is while addressing the consequentiakmise following the implementation
of RPM. The Court holds:

(a) that it is wrong to rely “on pricing effectssamt a further showing of
anticompetitive [effects]” since “price surveys dot necessarily tell us
anything conclusive about the welfare effects efite price maintenance’”
suggesting that consumers in mature markets magrgcebear higher retail
prices if they receive benefits in the form of seeg, etc;

(b) that “the antitrust laws are designed primatalyrotect interbrand
competition, from which lower prices can later fe8t'® since higher prices in
general stimulate entry of other manufacturers,RR¥ also allows new
manufacturers to use it to induce retailers tolstod sell its products= and

(c) that:

[1ln general, the interests of manufacturers antsamers are aligned with
respect to retailer profit margins. The differeiedween the price a
manufacturer charges retailers and the price eetadharge consumers
represents part of the manufacturer’s cost ofibigtion, which, like any

other cost, the manufacturer usually desires tomize. [...] As a general
matter, therefore, a single manufacturer will desirset minimum resale

15 Brief for the United Statesppranote 103, at 25.

18 justice Breyer in fact alludes to this himselagking “How often are harms or benefits likely to
occur?” and in stating “I can find no economic camsus on this point.” Dissenting Opinidreegin supra
note 3, at 8.

17| eegin supranote 3, at 15-16 (internal quotations omitted).
118
Id.

1914, at 11.
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prices only if the increase in demand resultingrfrenhanced service ...
will more than offset a negative impact on demahd leigher retail
price %

1. Pricevs. non-price vertical restraints and combined vs. unilateral action

Two further issues tilt the balance in favor oligerof reason. First is the apparent
dichotomy between the treatment of vertical priegtnaints as opposed to vertical non-
price restraints. Second is the distinction betwibertreatment of unilateral conduct in
maintaining minimum resale prices and that of ages@s to fix resale prices.

One of the arguments of the petitioner was thdeht legal standards should
not be applied to vertical price and non-price agrents given that “the economic effects
of price and nonprice restrictions is in many caseslar or identical.**! Vertical non-
price restraints such as exclusive territories detefy exclude other retailers in the same

area, tending to create monopolies, aalbrecth*??

whereas RPM only imposes a
restraint on the final price, leaving retailerstompete on non-price factors. Then why is
it that non-price restraints are judged by ruleeason and price restraints by per se? The

Court alluded to this distinction in its earliedgments as wel* and there has not been

1201 eegin supranote 3, at 16-17. This is supported by the faat BPM was a largely uncommon
tool even at a time when they were lawful underRhi Trade laws, being used by no more than ten
percent of the manufacture®eeT. Overstreet (1983supranote 83, at 6 & 169; F.MSCHERER& D.

ROSS INDUSTRIAL MARKET STRUCTURE ANDECONOMIC PERFORMANCES49 (3d ed. 1990); and (in the
Brief for Petitionersupranote 55) Frank Mathewson & Ralph Wint&he Law and Economics of Resale
Price Maintenancgl3 Rev. INDUS. ORG. 57, 61 (1998).

121 Brief for Petitionersupranote 55, at 18 (internal quotations omitted) Kigjiflonsantg supranote
53, at 762).

12 5ee Albrecthsupranote 3.

123 Monsantg supranote 53;Business Electronigsupranote 14, at 728; anBlylvania supranote 3,
at 69.
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any convincing explanation forthcomin@. This unexplained dichotomy strengthens the
case for the application of the rule of reasonRBIM agreements.

A common thread running throu@h. Milesand up untilLeeginis the finding of
a “conspiracy” in the setting of resale prices.bFimg minimum RPM under the
erstwhile per se treatment of Section 1 of the ®hearAct, it was necessary to show that
the manufacturer and the retailer conspired im{xiesale prices. This distinction
between an “agreement” in the real sense of time (ee., consensus ad idem), in the
setting of a minimum resale price and the dictatbane by the manufacturer can be
quite blurry. This is true even in S. 33 of the MRRAct where “agreements” on
“stipulation” of maximum resale prices are prohabit In most cases, the action is
brought by the erstwhile retailer, the counteryp#otthe “agreement”. As referred to

earlier, theColgaterule ensured the right of a manufacturer to inddpetlyimpose

124 One paper dedicated to justifying the differerbyi Ittai Paldor (2007supranote 8. The basis of
the argument in favor of the distinction is thahfrice restraints are much more likely than price
restraints to result in the pro-competitive beisetitat vertical price restraints claim to have hsas the
prevention of free-riding and the inducement of rawrants. The argument finds support in the Csurt’
decision oBusiness Electronigsupranote 14, at 728, where the Court observes thaiceértonprice
restraints “only accomplish the benefits identifiedsTE Sylvaniabecause they reduce intrabrand price
competition to the point where the dealer’s proférgin permits provision of the desired servicahis
argument presumes that although they certainly paweicious effects, because vertical non-price
restraints are more likely to achieve their pro-petitive justifications, they have sufficient “reataing
virtues” so as not to apply the per se rule.

However, the Court iheeginthought otherwise. According to it, “vertical noige restraints may
prove less efficient for inducing desired serviaey] they reduce intrabrand competition more treatiocal
price restraints by eliminating both price and smcompetition” Leegin supranote 3, at 25). The
argument also does not address Justice Breyer&ignef “how often”? §eetext to n. 114 suprg). In
reality, how often do vertical non-price restraiatsually result in pro-competitive effect? Howesftare
these effects likely to offset the anticompetit@éféects that such restraints admittedly have? Tawathe
discrimination the onus of the testBuisiness Electroni¢supranote 14, at 723 of the “conduct almost
always tend[ing] to restrict competition” oughtlie reversed. That is to say it should be shown that
vertical non-price restraints almost always resialfgro-competitive effects in order to justify ngithe
rule of reason.
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resale price$?® But, assuming the effects of RPM to be the sante(er independently
imposed or conspired on), the unanswered quesidiViy are they treated
differently?°

In the end, it appears that while pre se propornseudse heavily on the price-rise
“‘consumer welfare” argument, rule of reason proptsiecore on the promotion of inter-
brand competition apart from its inherent advaniaigeeing the norm. On “a clean

slate,*?’

therefore, we are left with a final score, if am®avhat unconvincing one, of: Per
se, 1; Rule of Reason, 2.
IVV. CONCLUSION

By way of guidance on how minimum RPM agreementg beanalyzed, the

Court suggested that one could look at: (i) the Imemof manufacturers in the market

using RPM!? (ii) the source of the restraifft’ and (jii) the market power of the

125 Seesupranote 54, 66 & text to n. 75ppra

126 The U.S. Supreme Court had also noted this eafite economic effect of all of the conduct
described above—unilateral and concerted vertigegésetting, agreements on price and nonprice
restrictions—is in many, but not all, cases similaidentical.”"SeeMonsanto supranote 53, at 762.

127 sed_eegin supranote 3, at 19 and Dissenting Opinidmegin supranote 3, at 11. | have not
discussed the issue of stare decisis since ittipamticularly relevant in India. The primary reador this
being the fact that the Indian Supreme Court do¢sihen banc as in the United States but nornially
benches of twos. Moreover, the judges are not apgabifor life”, but have a mandatory retiremeneag
65. Therefore, not only are there several facébefndian Supreme Court, but even these change qui
often. Landmark three or five judge bench decisiwage been overturned in less than five to sixs/eeor
example, the Full Bench (3 judges) decision in KamRly. Corporation Ltd. v. Mehul Construction Co.,
AIR 2000 S.C. 2821 : 2000 (7) S.C.C. 201, apprdwethe Constitution Bench (5 judges) in Konkan
Railway Corporation Ltd. and Anr. v. Rani ConstiaotPvt. Ltd., AIR 2002 S.C. 778 : (2002) 2 SCC 388
was overruled by a seven member decision in S8 ®o. v. Patel Engineering, AIR 2006 S.C. 450.

128 Stating that:

When only a few manufacturers lacking market poagkpt the practice, there is little likelihood
it is facilitating a manufacturer cartel, for atedthen can be undercut by rival manufacturers.
Likewise, a retailer cartel is unlikely when onlgiagle manufacturer in a competitive market
uses resale price maintenance. Interbrand congretitould divert consumers to lower priced
substitutes and eliminate any gains to retail@mftheir price-fixing agreement over a single
brand.
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concerned entity’° Yet there are many grey areas. If anything Li#eginjudgment
underlines the need to analyze and understandrthenstances and market structures in
which RPM would likely result in pro-competitivefefts. There is little consensus of the
circumstances in which retailers or manufacturessld prefer to enter into RPM
agreements; whether the size of the retailer orufa@turer matters and in what way;
what the effects of a concentrated retailers’ mankauld have if the manufacturers
exercise market power as well and what the effeotdd be if they did not; what
products lend themselves to RPM more than othdraf kinds products would justify

the claim of enhanced retail services or the preeerof free riding; whether a unilateral
policy would achieve the same results in a compwrefficient manner; what foreseeable
exceptions to the rule of reason exist in the cdsertical non-price or price

restraints:>! and so on. Whiléeeginhas cleared the way for scores of manufacturers to

Leegin supranote 3, at 17 (internal citations omitted).
129 Stating that:

If there is evidence retailers were the impetusafeertical price restraint, there is a greater
likelihood that the restraint facilitates a retaitartel or supports a dominant, inefficient reail

If, by contrast, a manufacturer adopted the pahicependent of retailer pressure, the restraint is
less likely to promote anticompetitive conduct.

Id. at 18.
130 stating that:

a dominant manufacturer or retailer can abuseagséde maintenance for anticompetitive
purposes may not be a serious concern unlesslévwant entity has market power. If a retailer
lacks market power, manufacturers likely can s$elrtgoods through rival retailers. And if a
manufacturer lacks market power, there is lesdiliked it can use the practice to keep
competitors away from distribution outlets.

Id. at 18.

131 justice Breyer even concedes that “I might adraetheper serule should be slightly modified to
allow an exception for the more easily identifiabte temporary condition of ‘new entry™ (Dissergin
Opinion,supranote 1, at 11).
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control the final retail price, the pitfalls andndgers in doing so are also still unclé#rit
appears that the remark of Justice Dougla#/Imte Motor Coabout the “need to know
more than we do about the actual impact of thesmgements on competitiori® before
drawing up any “bright liné** rules, still holds.

In the meantime, in order to strike the right bakbetweemr. Milesand
Colgate the United States may do well to adopt the stahdsed in India to judge
horizontal agreements—that of a rebuttable presiompthis would at once overcome
the seemingly insurmountable evidentiary burdermtise cast on the plaintiff and shift
the onus on the defendant to show that the pro-etitiye effects outweigh the harm.
India on the other hand, given the express statalictate, would need its judicial
authorities to tighten the law that concerns valtiRPM agreements under Section 3(4)
while adopting a purposive approach and perhapBmganto Section 4 where unilateral
RPM is concerned. Moreover, as alluded to by thghaan Committee Report (though
not elaborated orfy° the Competition Commission and the Courts woulkhta adopt
an appropriate guideline for the best course abadb pursue in cases in which Sections

3 and 4 overlap®

132 seel ockerby (2007)supranote 53; Martin & Schaeffer (200&upranote 68; Leon Greenfield,
Gil Ohana, and David Olsky;he Lessons of Leegin: Supreme Court Overturnsée26 Old Ban on
Resale Price Maintenandenimeo, Wilmer Hale) (Jun.e 29, 200@)ailable at
http://www.wilmerhale.com/publications/whPubsDetsbx?publication=384%on. James L. Warren,
Manufacturers must follow ‘Rule of Reason’ in $ettirloor Prices INDUSTRY WEEK (Aug 03, 2007),
available athttp://www.industryweek.com/ReadArticle.aspx?Arigd=14701&SectionID=3

133\White Motor Ca.supranote 27.

134 Dissenting Opinionl.eegin supranote 3, at 1, 11 & 20.
135 Raghavan Committee Repastipranote 57, at para. 4.4.

136 Seen. 60.
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