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Antitrust and the Real Estate Industry:
L ooking Backwar ds and Forwar ds

Thomas P. Brown and Whitney E. McColldm

h how times have changed. Two years ago, when fong last sat down to

write about antitrust and the residential realtestadustry, housing prices were
rising around the United StateSome cracks had begun to appear. In particuléytie
rates on newly issued sub-prime mortgages seemesialtly high. But most observers
expected the run-up to continue, and the likes efrM Lynch, Bank of America, and
Wachovia had just revealed or would soon revedsdesemingly predicated on the
continued expansion of the business.

Today, of course, the U.S. residential real estatestry is in a tailspin. Prices for
existing homes declined over ten percent nationwetereen January 2007 and January
2008? Construction of new homes has sunk to levels @en since Ronald Reagan was
President. The value of the loans, CDOs, and securities @ritin the assumption that

U.S. housing prices would continue to increaseless wiped out. The swift and sudden

“Thomas P. Brown is a partner at O’'Melveny & Myet$ and adjunct professor of law at Berkeley
Law, University of California. Whitney E. McColluis an associate at O'Melveny & Myers LLP.

! Thomas P. Brown & Kevin L. Yinglingintitrust and Real Estate: A Two-Sided Approach, 3(1)
COMPETITIONPOL’Y INT’'L 225 (Spring 2007).

2 Press Release, Standard & Poor’s, Record Dedlinideme Prices Continued in 2008 According to
the S&P/Case-Shiller Home Price Indices (Mar. ZH)8),available at
http://www?2.standardandpoors.com/spf/pdf/index/CBidBrice Release 032544.pdf

® Floyd Norris,Horrid Housing Starts, NYTIMES.coMm, Jun. 17, 2008vailable at
http://norris.blogs.nytimes.com/2008/06/17/horrmliking-starts/ 2
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decline in housing prices has toppled one onceittable investment bank and pushed
the likes of Citibank to travel the world in seaaficapital. The ripples from this
unprecedented decline in U.S. housing prices &t or those who forgot what
happened to housing prices during the Great Dejprédsave pushed the U.S. economy,
perhaps even the global economy, to the brink adéssion.

Through the good times and the bad, the U.S. Fe@lemde Commission (“FTC”)
and the U.S. Department of Justice (“DOJ”) havehpdsan antitrust enforcement agenda
designed to reform the industry. In 2005, the D@\Jistrust Division (“Antitrust
Division”) sued the National Association of Reafi¢fNAR”). The FTC followed suit in
2006 by issuing a series of complaints againstab@au of real estate groups. Although
they challenged slightly different policies, boteacies claimed that they were suing to
protect new types of competition that had beenestdly the distribution of real estate
listings over the Internét.

With the passage of time, the cases have progreShed®0OJ’s Antitrust
Division has announced a settlement with the NAR ¢fives it most of what it sought
when it filed suit. The FTC, on the other hand, faffered a setback. It lost the first
round of litigation before an administrative lavdge. These outcomes, even if the full
FTC eventually reverses the initial decision, pdevan opportunity to take another look
at antitrust and the residential real estate inglustthe United States and to see whether

the current enforcement agenda seems likely teegehthe stated goal of reducing the

* See Press Release, U.S. Federal Trade Commission (FiBfyes Real-estate Groups with
Anticompetitive Conduct in Limiting Consumers’ Cheiin Real-estate Services (Oct. 12, 2086ilable
at http://www.ftc.gov/ops/2006/10/realestatesweep.htm 3
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prices that consumers pay for real estate brokesaggces in the United States. We are
skeptical.
|.REAL ESTATE, THE INTERNET, AND COMPETITION POLICY

The defining feature of the U.S. residential resthte industry remains what is
generally described with the three-letter abbremeatMLS,” which stands for “Multiple
Listing Service.” The phrase captures the obviows & many ways, most important
aspect of an MLS: the presentation of listings frowrtiple brokers. Historically
speaking, this attribute of MLSs was backed bycgprecal commitment made by all of
the brokers that participated in a particular MB$.joining an MLS, a broker gave all
other participating brokers access to its listimgexchange for access to their listings.

But shared listings do not explain why the industag received so much antitrust
attention for the last several decades. Two atidbof MLSs explain the near-constant
antitrust scrutiny. MLSs are run on a cooperatigsi$ by groups of local brokers, and
only one MLS operates in any particular geographySs combine under a single roof
the two things that most excite competition lawyeoordinated activity and, assuming it
makes sense to define real estate markets on siedfdocal geography, monopoly.

History suggests that competition law should pagraion to the real estate
industry. Brokers have used MLSs to do things seam offensive from the standpoint
of competition policy. Until the U.S. Supreme Coleld the practice illegal in 1950,
many MLSs fixed brokerage rates for all of theimnfoer brokers (i.e., all real estate

brokers in a particular areBrokers have also used MLS membership criterlantib

® See U.S. v. National Association of Real Estate BoaB®9 U.S. 485 (1950%ee also Robert W.
Hahn et al.Bringing More Competition To Real Estate Brokerage, 35 ReEAL EST. L.J. 86, 96 (2006). 4
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the dimensions along which brokers compete withammether. And these policies, like
the policies prohibiting competition on commissionave been appropriately struck
down®

The current cases did not arise from anything senly offensive. Rather, the
cases grew out of the awkward relationship betwkemesidential real estate business
and the Internet. Buyers and sellers of all kindhimgs have used the Internet to bypass
the intermediaries that once brought them togetret,real estate brokers have worried
for more than a decade that it would do to themtwildid to travel agents, comic book
stores, and local classified ads.

When the Internet opened to commercial traffichiecally savvy brokers began
experimenting with how to use the Internet. Sonmmetéd themselves to distributing their
own listings, but others set up websites that gavesumers direct access to listing
information pulled from an MLS. MLSs also begarbtold their own websites to
distribute listing information to consumers. Redagrg that buyers had begun to use the
Internet to search for homes, some brokers begafiaosellers the ability to appeal
directly to buyers without having to pay a comnuossby offering flat-fee listing
agreements.

[l. THE NEW WAVE OF ANTITRUST SCRUTINY FOR THE REAL ESTATE
INDUSTRY
These practices represented fairly significant depas from the way residential

real estate had been sold in the United Statebthati. Large brokers, in particular,

® See U.S. v. Realty Multi-List, Inc., 629 F.2d 1351 (5. 1980). 5
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objected to the wholesale distribution of theititigs over the InternétWhen the
industry finally formulated a response, the respamas implemented, on a collective
basis, through an MLS. These responses attracteattitntion of the DOJ’s Antitrust
Division and FTC.
A. United States of America v. National Association of Realtors

In September 2005, the DOJ’s Antitrust Divisionctiee National Association of
Realtors® According to the Antitrust Division’s complainhe NAR had suppressed
competition by these Internet-savvy brokers byiegtoff their access to listingsin
September 2003, the NAR had adopted a policy thetbled one broker to prevent
another broker from displaying its listings on titeer broker's websit&. The initial
iteration of the policy contained two opt-out pmiens: a blanket opt out and a selective
opt-out:! Brokers that exercised the blanket opt-out wolthdlothe display of their
listings on any other broker’s webslfeBy invoking the selective opt-out, a broker

would prevent a particular broker from displayitsylistings™

" See Hahn (2006)supra note 5, at 103, n. 59 (quoting NAR spokesman S&aek discussing
objections of Cendant and Re/MAX).

81d.; Seealso Complaint, U.S. v. National Association of Realtdi®. 05C-5140 (N.D. Ill. Sep. 8,
2005),available at http://www.usdoj.gov/atr/cases/f211000/211009.htm

°1d.

10 Competitive Impact Statement, U.S. v. Nationaldssation of Realtors, No. 05C-5140 (N.D. Ill.
Jun. 12, 2008), at 2yvailable at http://www.usdoj.gov/atr/cases/f234000/234013.htm

1d. at 10-11.
121d. at 11.
B4, 6
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On the day that the Antitrust Division filed itsmplaint challenging the policy,
the NAR modified its policy? Under the amended policy, no broker could display
listings secured by another broker absent the psiani of the originating broker.The
NAR also amended its definition of membership tohgoit brokers from operating
purely on a referral bast§.Some of the brokers that had used the Internietdadcast
listings to customers had actually stopped hosipen houses or taking buyers on tours.
When a particular customer asked for services béwaooess to MLS listings, the broker
would refer the potential buyer or seller to anoth@ker, typically in exchange for a
share of the commission on the sale.

In May 2008, the Antitrust Division and the NAR aumced a settlement that
appears to give the Antitrust Division some, butalh of what it wanted’ The NAR
agreed to drop the modified Internet-listing politiyhder the new policy, a broker that
chooses to distribute MLS listings over the Intéoh@es not need the permission of the
broker that secured the listifyThe right to distribute listings over the Interiehot
unqualified. Sellers have the right to block eittiex display of their listings on the
Internet in whole or in part. A broker that warddistribute listings via the Internet must

“establish a lawful consumer-broker relationshifgluding completion of all actions

¥1d. at 2.
51d. at 11.
184,

" See Press Release, U.S. Department of Justice, JiBtipartment Announces Settlement with the
National Association of Realtors (May 27, 2008)ailable at http://www.usdoj.gov/opa/pr/2008/May/08-
at-467.html

18 see [Proposed] Final Judgment, Exhibit A: Policy goviemuse of MLS data in connection with
Internet brokerage services offered by MLS par#nig, U.S. v. National Association of Realtors, No.
05C-5140 (N.D. lll. May 27, 2005) [hereinafter “Re®d Policy”],available at
http://www.justice.gov/atr/cases/f233600/233607..pdf 7
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required by state law in connection with providnegl estate brokerage services to
clients and customers®According to the modified policy attached to thegmsed Final
Judgment, this includes, but is not limited to ti&fging all applicable agency, non-
agency and other disclosure obligations, and ei@tof any required agreementS.in
addition, a broker seeking to distribute MLS ligtinformation over the Internet must
comply with a fairly long list of technical requiments. A broker must, for example,
collect the name of the customer seeking the indbion and assign that customer a
unique username and passwordhe unique username and password must have a
predetermined expiration date, and the broker hemsp records associated with the
account for no less than 180 days after the expiratf any valid passwort.

The Antirust Division appears to have made someessions on the membership
issue. Prior to the adoption of the modified mersbigr policy in 2005, the NAR had
allowed anyone with a “current, valid real estatekler’s license” who was “capable of
offering and accepting cooperation and compensatiom other NAR members to have
access to MLS listing informatidii.The revised policy replaced the “capable of offgri
and accepting” phrase with the words “offer or gt¢é* Under the literal language of

the new membership policy, only licensed brokeas kelp clients close transactions are

¥d. at 1-2.
4.

Zd. at 2.
24,

%3 see [Proposed] Final Judgment, Exhibit B, U.S. v. Na#ibAssociation of Realtors, No. 05C-5140
(N.D. lll. May 27, 2005) (demonstrating modificat®to the MLS member policydyailable at
http://www.justice.gov/atr/cases/f233600/233607..pdf

2 d. 8
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eligible to receive listing information. As the terpretative note” accompanying the
revised membership definition explains, the modif@licy is not intended to prevent
participation by brokers that operate “on a pareti seasonal, or similarly time-limited
basis.? But the policy does limit access to MLS listingsthiose brokers that “actively
endeavor[] to make or accept offers of cooperatidh respect to properties of the type
that are listed on the MLS in which participatisrsbught.®® Put slightly differently,
although the new policy does not bar membershipa&ers that provide referrals, it
does allow an MLS to block access to a broker wihosgness consists solely of
referrals.

B. Federal Trade Commission v. Realcomp | Ltd.

The FTC’s case against Realcomp also involved itelzlition of MLS listings
over the Internet, though the underlying factsmaage involved than the facts on which
the Antitrust Division had brought its ca€eMost people who sell houses through real
estate brokers sign what are usually labeled asltiSwe Right to Sell” agreements.
Under an Exclusive Right to Sell agreement, thentisbroker, as the industry shorthand
suggests, has the exclusive right to sell the handds promised a commission,
regardless of whether the broker actually doeshamytto generate a sale. Sellers can

sign another type of agreement known in the ingiuestran “Exclusive Agency”

Bd.
%4,

" see Press Release, U.S. Federal Trade Commission JRE@jes Real-estate Groups with
Anticompetitive Conduct in Limiting Consumers’ Cheiin Real-estate Services (Oct. 12, 208@ilable
at http://www.ftc.gov/ops/2006/10/realestatesweep;sg@also Complaint, In the Matter of Realcomp I
Ltd., No. 9320 (F.T.C. Oct. 12, 2006)ailable at
http://www.ftc.gov/os/adjpro/d9320/061012admincoaipt. pdf 9
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agreement. Under an Exclusive Agency agreementistiteg broker is paid upfront to
sponsor the listing, and the agreement promisesngensate any agent, including the
listing agent, who produces a buyer for the prgpert

The actual differences between the types of agagmyements are relatively
subtle, but they grow larger when brokers postititemg agreements on an MLS. When a
broker posts a house being listed under an Ex@uRight to Sell agreement on an MLS,
the broker offers a split of the commission prodidy the listing agreement. Generally,
the selling and buying brokers split the commisgquoally. If the listing broker also
producers the seller, he or she will keep the emtmmission. By contrast, there is no
commission split under an Exclusive Agency agregn@nly the agent that produces the
buyer receives a commission, and if an unrepreddniger finds the listing and buys the
house, no broker receives a commission. As onedwvexjppect given the differences in
the promise of compensation, the agreements tebd tsed in different ways. Sellers
frequently use Exclusive Agency listing agreemaeviten they want, for whatever
reason, to handle most aspects of the sale theesséhvmany (though not all) instances,
the listing broker in an Exclusive Agency deal dorly one thing: posts the listing on an
MLS. The seller does the rest (e.g., advertisdnthese in the newspaper, host open
houses, and negotiate the final sale).

The FTC’s case against Realcomp had three dimendRwalcomp had adopted a
website policy under which Realcomp only transmdixclusive Right to Sell listings to

the websites that display MLS listingfsRealcomp had also drawn a distinction between

28 |nitial Decision, In the Matter of Realcomp Il LtdNo. 9320 (F.T.C. Dec. 10, 2007), at 58,
available at http://www.ftc.gov/os/adjpro/d9320/071210initialdgontextversion.pdf 10
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the agreements for purposes of running computeseacches of its database. Realcomp
had set up the default settings in such a wayattmoker running a search using the
default settings would find only Exclusive RightSell listings?® Although brokers

using the Realcomp system could find Exclusive Agdistings, they needed to change
the search criteria to include such listings bgksfig a small box in the dialog window
that defined the search critefflRealcomp had also defined Exclusive Right to Sell
agreements as full-service brokerage agreeniéifta. seller wanted its house to be
broadcast to websites that displayed Realcompiadis, then the seller had to agree that
the broker would handle all aspects of the sale.

Based on this characterization of Realcomp’s prastithe FTC issued an
administrative complaint. The complaint claimedttie@se policies, which it defined as
the “Web Site Policy,” the “ Search Function PoJicand the “Minimum Services
Requirement,” violated the Federal Trade Commissicti*? The case was tried before
an administrative law judge (“ALJ”), the Honoral8&phen J. McGuire. After the trial,
but before the ALJ issued its decision, the FTC Radlcomp reached a settlement
regarding the Search Function Policy and Minimunvige Requirement aspects of the

case®® Realcomp, without admitting any wrong doing wigmard to those policies,

2d.
304,
311d. at 48.

%2 Complaint, In the Matter of Realcomp Il Ltd., Na820 (F.T.C. Oct. 12, 2006), ataailable at
http://www.ftc.gov/os/adjpro/d9320/061012admincoanpl. pdf; See also Initial Decision, In the Matter of
Realcomp Il Ltd., No. 9320 (F.T.C. Dec. 10, 20Gi#)9,available at
http://www.ftc.gov/os/adjpro/d9320/071210initialdgontextversion.pdf

¥ see also Initial Decision, In the Matter of Realcomp 11 LidNo. 9320 (F.T.C. Dec. 10, 2007), at 3,
available at http://www.ftc.gov/os/adjpro/d9320/07121Qinitialdgontextversion.pdf 11
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agreed that it would stop drawing a distinctionhmn Exclusive Right to Sell listings
and Exclusive Agency listings for purposes of seesf its website. Realcomp also
agreed to stop equating Exclusive Right to Sekagrents with full-service brokerage
agreements. The settlement did not, however, afiecanalysis of Realcomp’s Web Site
Policy*

The ALJ rejected the case. The ALJ found much wit fa the Complaint
Counsel’s case (i.e., the case of the FTC attorméngsrepresent the FTC before the
ALJ) and held that Complaint Counsel “ha[d] notpagull review of the accepted
empirical evidence and [Realcomp’s] procompetifusifications, demonstrated that
[Realcomp's website policy] actually culminatedhimticompetitive effects or actionable
consumer harm® The ALJ’s 129-page opinion lays out the perceigags in the case in
considerable detail, but the ALJ’s analysis, angtthe disagreement with Complaint
Counsel, turned on two fundamental points. Compl@wunsel argued that the ALJ
should presume harm to competition on the badisreté essentially undisputed facts:

1. that Realcomp, like all MLSs, is run on a cooperbasis;

2. that Realcomp has market power in well-defined pov@nd geographic markets;
and

3. that the policies at issue were facially discrinbomg (i.e., exclusive agency

listings were not treated the same as ExclusivatR@Sell listingsy®

34d.
%1d. at 2.

% See, e.g., Complaint Counsel’s Post-Trial Brief, In the Matbf Realcomp 1 Ltd., No. 9320
(F.T.C. Aug. 3, 2007available at http://www.ftc.gov/os/adjpro/d9320/070803ccpostimieef. pdf. 12
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Complaint Counsel also argued that the ALJ shaaldi proof of harm to competition in
the fact that the share of Exclusive Agency lissimgas lower than it would otherwise
have been and that the policies had suppressedetibiom by discount brokers.

The ALJ rejected both arguments. With regard toatfygiment that harm to
competition should be presumed, the ALJ held thetisfidentified by Complaint Counsel
did not stand alone and did not provide “a solebtietical basis for concluding that the
challenged practices have anticompetitive consezpseft’ As the ALJ explained,
Realcomp’s practices, although potentially anticetitjye, are not the kind of practices
that are facially anticompetitive. Drawing a costraith policies litigated in the distant
past, the ALJ pointed out that Realcomp had “nofidd] membership in its MLS to
brokers who use exclusive agency contracts, nos dgeeclude brokers from placing
such listings on the Realcomp ML%"

Having rejected Complaint Counsel's argument tlaarhto consumers should be
presumed, the ALJ then addressed the proof of b@eonsumers. Complaint Counsel
argued that harm to competition could be estaldistyeproof that the share of such
listings was low relative to MLSs that had not amolppolicies similar to Realcomp’s,
controlling for differences between the local resiate marketS. Complaint Counsel
also argued that the policies had effectively sepped competition by discount brokers

who, according to Complaint Counsel, typically edlion Exclusive Agency listings to

37 Initial Decision, In the Matter of Realcomp Il LtdNo. 9320 (F.T.C. Dec. 10, 2007), at 87,
available at http://www.ftc.gov/os/adjpro/d9320/071210initiald&ontextversion.pdf

% d. at 88.

39 Complaint Counsel’'s Post-Trial Brief, In the Matté Realcomp Il Ltd., No. 9320 (F.T.C. Aug. 3,
2007), at 64available at http://www.ftc.gov/os/adjpro/d9320/070803ccpostimieef.pdf. 13
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sell the discount brokerage servi¢®3he ALJ found Complaint Counsel’s case
unpersuasive. The ALJ refused to accept that taeestf Exclusive Agency listings
actually served a proxy for the price paid by sslte list their homes and found,
notwithstanding Complaint Counsel’s arguments, vidence that the policies had
actually suppressed competition from discount brmKe

[11. TAKING A STEP BACK

The split decision in these two cases seems uglikestand. The FTC has
already decided once that Realcomp’s policies padbdeat to competition. Although
the FTC does not win every case at the ALJ leesV, such defeats are upheld following
appeal back to the FTC’s Commissioners. Reacomp case may join the small number
of exceptions that prove the rule, but history sgig that Exclusive Agency listings on
Realcomp will soon be allowed full distribution o\tbe Internet.

The long-term consequence of these cases is kems bbwever. Competition
policy plays along a narrow margin. Interventionyrbanefit consumers in one instance,
but in order for enforcement to produce net besaditconsumers, those benefits have to
outweigh the administrative costs associated viaghaiction, and the intervention must
not distort future behavior. When analyzed in ttoatext, competition enforcement has a
checkered history outside the areas of cartel eafoent, merger review, and the abuse

of government process to protect or collect réhRut simply, it is very difficult to

401d. at 65-66.

“!nitial Decision, In the Matter of Realcomp Il LtdNo. 9320 (F.T.C. Dec. 10, 2007), at 129,
available at http://www.ftc.qgov/os/adjpro/d9320/071210initialdgontextversion.pdf

42 See Tim Muris, Chairman, Fed. Trade Comm’n, State eetion/State Action — A U.S.
Perspective, Remarks at the Fordham Annual Conferen Int'| Antitrust Law & Policy, New York, NY
(Oct. 24, 2003)available at http://www.ftc.gov/speeches/muris/fordham031024.pdf 14
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identify instances of antitrust enforcement in &neas of unilateral conduct, vertical
restraints, and legitimate joint ventures that ubigomously benefited consumers.

Many examples of misguided enforcement come to (fiibdt one recent case
seems particularly instructive. A little less thmdecade ago, the DOJ’s Antitrust
Division brought a case against two well-known aagives—Visa and MasterCaft.
The Antitrust Division challenged rules that theotassociations, as they were then
organized, had adopted. The rules prevented thebersnof the respective associations
from issuing cards on the American Express anddviscnetworks$? The Antitrust
Division claimed that the rules harmed consumersuppressing innovaticfi.In the
press release announcing the deal and in its Camyptlae Division claimed that absent
the rules, financial institutions would have joirfedces with American Express to issue
“relationship cards” that combined the featuresreflit cards and debit cards on a single
piece of plastié¢’

The Antitrust Division advanced a largely theoraitiand formalistic case. The
Antitrust Division did not attempt to show that thaes affected any of the many prices

charged to the various participants in the industish as interest rates or annual fees to

“3Richard A. Epstein, ATITRUST CONSENTDECREES INTHEORY AND PRACTICE (AEI Press, March
2007).

44 See Complaint, U.S. Department of Justice, U.S. vaMisS.A. Inc., Visa Int'l Corp., and
MasterCard Int’l Inc. (S.D.N.Y. Oct. 7, 199&)ailable at http://www.usdoj.gov/atr/cases/f1900/1973.htm

“1d. at 2.
41d. at 2-3.

" See Press Release, U.S. Department of Justice, Jitipartment Files Antitrust Suit Against Visa
and MasterCard for Limiting Competition in Crediaid Network Market (Oct. 7, 1998)yvailable at
http://www.usdoj.gov/opa/pr/1998/October/464at.jwee also Complaint, U.S. Department of Justice,
U.S. v. Visa U.S.A. Inc., Visa Int'l Corp., and MagCard Int'l Inc. (S.D.N.Y. Oct. 7, 1998), at 38,
available at http://www.usdoj.gov/atr/cases/f1900/1973.htm 15
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consumers, discount rates to merchants, or prowes=es to financial institutions.
Admittedly, such an empirical analysis would haeeiodifficult, but the fact that rules
did not exist outside the United States should ltagated the opportunity for some
analysis of price effects of the policies.

The Antitrust Division focused its energies on ecling anecdotes from the two
industry participants that claimed to have beeadiiantaged by the rules: Discover and
American Express. It used those anecdotes to suppataim that absent the rules, there
would have been more effective competition in tidustry. Seizing on the associations’
cooperative form, the Antitrust Division shiftecetburden to the networks to prove that
their rules had actually benefited consumers. Thetst Division prevailed when the
trial and appellate courts found the justificatiompersuasive in light of the fact that it
had been adopted and enforced by otherwise congpfatisncial institutions. As the
Second Circuit so memorably put it, “[t]he resikietprovision is a horizontal restraint
adopted by 20,000 membef&.”

Almost four years have passed since the Supreme Gaified those decisions
by failing to grant certiorari and the challengetes were eliminatetf. The follow-on
effects have been decidedly ambiguous, at least the standpoint of consumer welfare.
A handful of financial institutions that belongexthe Visa and MasterCard systems
have begun to issue American Express cards. Asite the number sequence and the
branding, bank-issued American Express cards distinguishable from the Visa,

MasterCard, and American Express cards that hageeeXor years. American Express

“8%eeU.S. v. Visa U.S.A. Inc., 344 F.3d 229, 242 (2d. 2D03).
% Spe Visa U.S.A. Inc. v. U.S., 543 U.S. 811 (200e8xt. denied. 16
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collected almost US$4 billion from the card comarand their member financial
institutions in its follow-on suit for damag&sThe “relationship card” hailed by the
Antitrust Division a decade ago still has not beean.

The Antitrust Division’s successful civil proseaurtiof the networks had other,
less direct effects, as well. The demise of thegapparently prompted the networks to
raise at least some of the fees that some mercphapt® accept payment cards. Visa and
MasterCard also decided to abandon the associattaiel that they had adopted more
than three decades ago. As MasterCard explaingxiprospectus announcing the sale
of its stock, the antitrust concerns that had bielévhe association form and of which
the Antitrust Division case was emblematic largelgtivated the decisiot.

This experience raises some relevant concernsiéoreial estate industry.
Theoretical objections to how an industry worksagood starting point for an antitrust
investigation, but the agencies should not usectibbgections plus the underlying form
(e.g., association or cooperative) as a basisrffmreement. Neither the Antitrust
Division nor the FTC, from what we can observehia public record of these
proceedings, attempted to show that the real estdtstry’s challenged MLS practices
actually made consumers worse off. One might hapeated the agencies to try to show
that the policies had actually decreased the rednjoyed by people selling their houses.

Levitt and Syverson have shown that realtors eajbgtter return on the sale of their

*° press Release, American Express, American Ex@eties Antitrust Claims Against MasterCard
For $1.8 Billion: Agreement Would Bring Total Paynte From MasterCard And Visa To $4 Billion (Jun.
25, 2008)available at http://home3.americanexpress.com/corp/pc/2008/ses.a

1 MASTERCARD, PROSPECTUSSECURITIES ANDEXCHANGE COMMISSION S-1/AFILING (Dec. 6,
2005). 17
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own houses than do their clients (at some oppdsyteoist in time)? Their work suggests
that it should be possible to evaluate whethetype of listing agreement affects the
price at which a house sells or how long it stayshe market. If, as the agencies
suggested, different MLSs had different policiedlmese issues, then the agencies could
have used cross-MLS comparisons to see whethgolfeées themselves affected either
price or days on market.

The simple point is that the consequences of astignforcement do not run in a
single, predictable direction. Before unleashingsthunpredictable effects on the
marketplace, the case for intervention should ilmelyi rooted in proof of harm to
consumers. The real estate industry in the UnitateS has some interesting
characteristics. But there is, as the ALRaalcomp ultimately concluded, no reason to
believe that the practices challenged in thesescast®ially posed any threat to
consumers. We suspect that the FTC will see thiiféerently when it reviews the ALJ’s

decision, but this strikes us as unfortunate.

52 STEVEN D. LEVITT & CHAD SYVERSON, MARKET DISTORTIONS WHENAGENTS AREBETTER
INFORMED: THE VALUE OF INFORMATION IN REAL ESTATE TRANSACTIONS(Nat'| Bureau of Econ.
Research, Working Paper No. 11053, Jan. 2005). 18
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