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DOJ v. Realtors: Back in the Ring

J. Bruce McDonald

he question is not “will” but “when” will antitrustnforcers challenge any new

T real estate broker association rules prescribowg the brokers compete. The
U.S. Department of Justice (“DOJ") antitrust lavwsagainst the Consolidated Multiple
Listing Service (“CMLS”) is just the latest in th@ng-running battle between the real
estate broker industry and the DOJ and U.S. Fedeadle Commission (“FTC”) over
what if any limitations the industry can imposeaampetition by new business models
made possible by the Internet.
THE MLSMEETSTHE INTERNET

The development of Multiple Listing Services (“ML$may have been the most
significant development in the residential reabsmarket in the twentieth century. A
joint venture among brokers, an MLS allows brokersommunicate to other brokers
their listing information on homes their clientswao sell, obtain information on homes
their clients may want to buy, and cooperate ireptihays, including making
arrangements to share commissions. By providingehamism to pool their listings on

all or nearly all homes in a locality, an MLS inases the quality and lowers the cost of

“The author is a partner in the Washington, DCldadston, Texas offices of Jones Day. During the
U.S. Department of Justicelinited Sates v. National Association of Realtors investigation and
commencement of the lawsuit, he was Deputy Asdigtdarney General in the Antitrust Division, with
oversight responsibility for the NAR matter. Thitiele does not necessarily represent the viewihef
DOJ, Jones Day, or its clients. 2
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the services brokers provide to buyers and sedelh®uses. These joint ventures are
largely procompetitive and so valuable that pgvtition in the local MLS is necessary
for a broker to compete in almost any local market.

As it has for so many other industries, the Intehaes revolutionized how
Americans shop for homes. Since the MLS was cordeithe Internet more than
anything has improved communication of listing mfi@ation among brokers—and now
directly to home buyers. Obtaining listing infornagit once required an in-person visit
with a broker, who could search the MLS “book” atelr a brokers’ electronic database.
Today brokers and broker associations can makblti®database available
immediately and efficiently to their clients. Brakewebsites have become known as
Virtual Office Websites (“VOWS”) because they makailable all the services once
found only in a broker’s office. VOWSs now are pneisen many real estate markets,
although not all. Beginning in the late 1990s, ititeoduction of VOWSs has changed how
Americans shop for homes, just as the Internechasged how they shop for books,
music, clothing, and even cars, insurance, and gifeelucts and services.

VOWs lower the cost of some of the services brogenside and make possible
new broker business models, creating new competilistinctions among brokers. At
one end of the spectrum is a broker that contitmedfer the full range of services
historically provided by brokers—all of the listingnarketing, showing, and closing
services that clients might desire—in exchangelffertraditional 6 percent commission

(which in practice is about 5 percent). At the otkied of the spectrum, a VOW-based
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broker could offer more limited services at lowesttand lower price, for home sellers
and buyers that wanted to handle some of the dfferhselves. At this end is the
“referral model” broker that uses its VOW to attrand educate home buyers and then
refers buyers to brokers that provide on-the-grosgrdices, in exchange for a referral
fee.

Incumbent brokers responded to VOW entry in variwags. Some incumbents
immediately embraced the new technology themsetadace off against the new
entrants. Others advocated that there be less @iapeamong traditional brokers and
the web-based entrants. Their arguments have raisedber of antitrust law and policy
issues that still are being addressed by localdsraksociations, government agencies,
and the public—and are making their ways throughctburts. Some broker associations
have imposed rules that limit the ability of VOWSslea brokers to be members of a local
broker association and its MLS or to have accessadILS listing information. There
now have been numerous actions challenging thése by government antitrust
authorities: the DOJ’s Antitrust Division, the FT&d some state attorneys general. The
CMLS case is only the latest in a series of antitrgehay enforcement actions against
broker associations that have limited VOWSs’ us&lbfs.

UNITED STATES V. NATIONAL ASSOCIATION OF REAL TORS

The DOJ’s 2005 action against the VOW policy addite the National

Association of Realtors (“NAR”) may be the mostrsfigant challenge to efforts to

restrict VOWSs use of MLSs. NAR is the organizatairrealtor associations nationwide,
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and it has authority to establish rules for adapbg local associations and their MLSs.
In May 2003, NAR formulated new rules that had plogential to limit VOW
participation in MLSs. Under NAR'’s “opt out” rulany broker could cause the local
MLS to withhold that broker’s listings from beingsdlayed on a VOW or all VOWSs.
Before then, all brokers that were members of th&Mould provide any relevant listing
in the MLS to customers by any delivery method.(dg hand, mail, fax, e-mail, or
Internet).

In U.S v. NAR, the DOJ characterized the NAR rule as a toahweatt
competition by VOW-based brokers. The DOJ alledped & broker must be able to offer
access to virtuallgll of the listings in the area to compete effectiyaligich could be
frustrated even by the “opt out” of an incumbenthva small market share. The DOJ
pointed to a particular case in which all of thenpetitors of one VOW-operating broker
exercised an opt out, forcing the broker to abartdsnvebsite. The DOJ action also
challenged NAR'’s “anti-referral rule,” which preded certain uses of the referral model,
and other provisions of NAR’s VOW policy. The DAdimed that NAR’s policies
discouraged price and quality competition and chesgry barriers, in violation of
Section 1 of the Sherman AtTheNAR case signaled the government’s intention to

respond aggressively when it believes that incurnbeokers are engaged in efforts to

! Complaint, United States v. Nat'| Ass’n of Rea#t¢Oct. 4, 2005), at 1 8, 34, 35 & 4%ailable at
http://www.usdoj.gov/atr/cases/f211700/211751. pdf 5
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control the use of Internet technology in theiruatty and limit cooperation with new
entrants’
NAR settled the DOJ challenge just weeks befoed was scheduled to begin in
July 2008. The consent decree to which NAR hasealgt@ abide for ten years
1. forbids use of the opt out rule (allowing only imdiual sellers to decline Internet
display of their home information) and
2. eliminates the anti-referral rule, but
3. allows a reasonable membership restrictions (diszliselow).
The NAR lawsuit is only one of a long string of iamist actions brought by the
DOJ, FTC, and private plaintiffs, challenging brokssociation rules on MLS access and

other industry practices.

2 NAR'’s motion to dismiss the DOJ action was denMdmorandum Op. and Order Denying
Defendant’s Motion to Dismiss, United States v.’Nass’'n of Realtors, 2006 WL 3434263 (N.D. Ill. Mo
27, 2006), 2006-2 Trade Cas. (CCH) 1 75,499.

® Proposed Final Judgment, United States v. Nat&'ef Realtors (May 27, 2008), at § IV,
available at http://www.usdoj.gov/atr/cases/f233600/233607.@&tfth sides claimed complete victory.
Compare Press Release, U.S. Department of Justice, Ji3#ipartment Announces Settlement with the
National Association of Realtors, Settlement Wildrlt in More Choices, Better Services and Lower
Commission Rates For Consumers (May 27, 2008) (&ysdsettlement prevents traditional brokers from
deliberately impeding competition.”yvailable at
http://www.usdoj.gov/atr/public/press_releases/2R88605.pdfvith Press Release, National Association
of Realtors, DOJ Agree on MLS Policy: REALTORS® Quete, Consumers Win (May 27, 2008)
(“Encouraging innovation and competition in reahés has been NAR’s hallmark for 100 years.”)
available at http://www.realtor.org/press_room/news_release820§) agreement

4 E.g., United States v. Nat'| Ass'n of Real Estate B889 U.S. 485, 488-90 (1950) (affirming
judgment for unlawful commission fixing); Uniteda®s v. Realty-Multi-List, Inc., 629 F.2d 1351, 438
(5th Cir. 1980) (reversing summary judgment foresefant in challenge MLS requirement that members
open offices during customary business hourshéMatter of MiRealSource, Inc. No. 9321 (F.T.C.
2007) (consent order resolving challenge to ML&suimiting alternative business models); Austin Bd
Realtors v. E-Realty, Inc., No. 00-CA-154, 2000 \B4239114 (W.D. Tex. Mar. 30, 2000), at *4 (court
entered preliminary injunction prohibiting MLS frowithholding listings from VOW operator seeking to
enter market); Cantor v. Multiple Listing Servi&&8 F. Supp. 424, 431 (S.D.N.Y. 1983) (finding
unreasonable an MLS rule requiring brokers use oniform MLS yard signs); Oglesby & Barclift, Ine.
Metro MLS, Inc., 1976-2 Tr. Cas. (CCH) 1 61,06476%L 1309 (E.D. Va. 1976), at *3 (awarding
damages for collective setting of commissions).iRfmrmation on the federal antitrust agencies’
enforcement and competition advocacy work in tla estate industrygee U.S. Department of Justice,

WWW.GLOBALCOMPETITIONPOLICY.ORG

Competition Policy International, Inc. © 2008. Copying, reprinting, or distributing this article is forbidden by anyone other than the publisher or author.




Gc P RELEASE: JUL-08 (1)

THE ONLINE MAGAZIME FOR GLOBAL COMPETITION POLICY

GOVERNMENT AND INDUSTRY ARGUMENTS

The government has addressed the broker assocratemin the context of
traditional antitrust joint venture law and clainmtbet they are horizontal restraints on
trade that violate Section 1 of the Sherman AgbiAt venture among competitors may
be procompetitive, joining the complementary resesirof otherwise competing firms to
provide products or services of greater value tharindividual competitors
independently could offer. It seems everyone agiteggsan MLS is a procompetitive
joint venture. Incidental restrictions on competitiagreed to by the joint venturers may
be lawful, if they are no broader than necessagnctoeve the venture’s procompetitive
benefits, or unlawful if they unnecessarily andaasonably restrain trade.

As a general rule, a competitor association thatdtguired market power by
becoming essential to competing may not excludepadimors unless justified by the
procompetitive needs of the associatidfhe government often has pointedssociated
Pressv. United Sates, which challenged Associated Press’s by-lawsdhatved any
member to veto a local competitor from joining, amdvhich the Court held that it was a
restraint on trade for the association of compegitath market power to give each
individual member the power to exclude a compefitom that associatiohln any

particular case, the antitrust outcome of coursaston the facts, and courts have reached

DOJ/Antitrust: Competition and Real Estadehttp://www.usdoj.gov/atr/public/real_estate/inddmllast
visited Jul. 15, 2008) and U.S. Federal Trade Casioin, Competition in the Real Estate Markét,
http://www.ftc.gov/bc/realestate/index.hiihast visited Jul. 15, 2008).

® United States v. Realty-Multi-List, Inc., 629 F.2851, 1370 (5th Cir. 1980) (stating that “where a
broker is excluded from a[n MLS] with the requisiterket power without an adequate justificatiothia
needs of the service, both the broker and the paloéi clearly harmed”).

® Associated Press v. United States, 326 U.S. {1945) [hereinafteAssociated Press]. 7
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varying decisions in challenges to association ne¥stbp restrictions and other rules on
how members compefe.

In response to VOW entry and to enforcement actibrakers have offered legal
and policy arguments that the enforcement agertenigsly have rejected, but not all of
which have been addressed by the courts. A fewliaceissed here.

1. Collectivev. Unilateral

Industry advocates have argued that the challeaggakciation rules actually are
not Sherman Act violations. In tiMAR case, for example, the defendant argued that its
membership rules did not constitute a Section &tfaent” because exercising the opt out
authorized by the NAR policy was the choice ofitigividual incumbent broker. More
generally, some brokers have argued that it shoellldwful for a broker independently
to decide not to deal with a newcomer that thakérdelieves is not contributing to the
joint venture. In contrast, the DOJ viewed the Npdticy as a restraint imposed by
agreement among the competing members of the basiseciations. Even if the opt-out

decision was independent, it was effective onlyalge the collective policy allowed the

" E.g., Northwest Wholesale Stationers, Inc. v. PacifatiBnery and Printing Co., 472 U.S. 284, 296-
97 (1985) (expulsion from cooperative not unlawfithout showing of market power or anticompetitive
effect); Associated Press, id. at 12 (affirming judgment for government); UnitSthtes v. Realty-Multi-
List, Inc., 629 F.2d 1351, 1370 (5th Cir. 1980Vé&esing summary judgment for defendant in challeloge
MLS membership restrictions); Santana Prods.,unBobrick Washroom Equip., Inc., 401 F.3d 123, 132
(3d Cir. 2005) (rejecting antitrust challenge torkeding campaign about competing product, where
customers not prevented from buying product); Chdated Metal Prods., Inc. v. American Petroleum
Inst., 846 F.2d 284, 292-93 (5th Cir. 1988) (apprg\rade association decision not to certify gattr
manufacturing design, where that did not bar custoecess to the product and no anticompetitiveceff
shown). 8
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opt out to cause the MLSs to withhold some of tHeSNbenefits from particular
member$

The DOJ did not claim that the NAR policy was peilkegal, and therefore the
parties would have had to litigate the rule of ceaguestion of whether the rule actually
restrained trade. The DOJ may have argued thatdhey itself was anticompetitive
because of a predicted tendency to disadvantagg/paef competition. Of course the
government would have sought to prove actual ampsiitive effects in particular
markets where the policy had been implemented.
2. FreeRiding

Another argument made by incumbent brokers is\lidtV entrants are free
riding on the investments incumbents have madeakimg the local MLS a valuable
source of information for brokers. This argumerg haen most pointedly directed
against referral-model brokers and to VOW-base#dnothat open the MLS database to
home shoppers through an attractive website, expecimmission in the event a shopper
buys a house, but do not bring sellers with horoesdle to help “fill” the MLS. Joint
venture law recognizes that exclusion may be jestiff admitting a free-riding
competitor would undercut incentives to join thatuge and thereby ultimately harm

consumers.

® The district court rejected the “not a restramtjument, noting that “a group of market particisan
cannot immunize ‘arrangements or combinations aesido stifle competition ... by adopting a [group]
membership device accomplishing that purpose.” Memdum Op. and Order Denying Defendant’s
Motion to Dismiss, United States v. Nat'l Ass’nRéaltors, 2006 WL 3434263 (N.D. Ill. Nov. 27, 2006)
at *13, 2006-2 Trade Cas. (CCH) 1 75,499 (quofisgpciated Press, supra note 6, at 19; modifications in
original). In its response to the motion to dismthe DOJ explained that a Section 1 “restrairitade”
refers to restraints on competition, not restraimsompetitors. Memorandum of the United States in
Opposition to Defendant’s Motion to Dismiss, Unitetates v. Nat'l Ass’n of Realtors (Feb. 6, 2006),
at 16,available at http://www.usdoj.gov/atr/cases/f214500/214501.pdf 9
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The incumbents have asserted that admitting VOVjsstifiably imposes costs
on them and will lead to traditional brokers leaytheir MLSs. The government’s cases
suggest prosecutors would draw the line elsewl¥aker associations are not entitled to
dictate what technology new entrants use to comgetew they might divide various
broker functions among different providers. In government’s view, allowing VOW-
based brokers to have full use of MLSs and to thioe new business models has not
undercut competition by traditional brokers, nonsed incumbents to abandon MLSs.
Just the opposite, the Internet has lowered thieaswsincreased the variety and value to
consumers of the services brokers provide. Thetsnefithese opposing factual
arguments have yet to be litigated.

However, the DOJ implicitly has recognized thaefreler concerns may be
addressed with reasonable membership restrictionis. NAR settlement, the DOJ
allowed NAR to limit MLS participation to personst&ely involved in the real estate
brokerage businessThis may exclude enterprises that only operatmtnnet portal
(e.g., Yahoo!) or a business distantly relatecetdential real estate (e.g., Home Depot)
and that want to attract customers by offering sste the MLS but are not actually in
the brokerage business. By agreeing to this regpuaing, DOJ has signaled it may find

some such limitations appropriate.

°® An MLS participant “actively endeavors during theeration of its real estate business to list real
property of the type listed on the MLS and/or toegqt offers of cooperation and compensation made by
listing brokers or agents in the MLS.” ProposedaFifudgment, Exhibit B, United States v. Nat'| Assf
Realtors (N.D. Ill. May 27, 2005), at 2. 10
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3. Value of New Models

Another argument made by some in the brokeragestnglis that some of the
new business models made possible by VOWSs do naj bignificant value to
consumers, suggesting they therefore are only gddarddleman” or intermediary costs
to the industry. For example, some have arguedéfatral-model brokers do not bring
new home listings into the market, but only detsluwppers through their VOWSs to
extract a commission, leaving the real work to lerekn the field. Similarly, some have
pointed to the fact that today many traditionalkers offer clients Internet access to
MLSs, suggesting that admitting tech-savvy VOWSs mm&s not bring new benefits to
justify the disruption of VOW business models.

These fact-based arguments have not been addi@sseel courts. However,
antitrust enforcers are likely to reject them. lRmagors would argue that industry
associations are not entitled to exclude new bsgsingodels even if they arguably might
be less valuable than traditional approachesnéwa entrant actually adds no value, the
market will weed it out. Some brokers independemtly refuse to cooperate with true
free riders, and industry self-regulation is not¢eed here and creates risk of
anticompetitive collective action. The DOJ also rbajieve that the threat of VOW
competition has contributed to the rapid adoptibmternet technology even by

traditional incumbents.

11
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UNITED STATES V. CONSOLIDATED MULTIPLE LISTING SERVICE

In its most recent action, the DOJ has challengedssociation rules adopted by
Consolidated Multiple Listing Service, the assdombf brokers in the several counties
around Columbia, South Carolina. Unlike an opt+olg that limits VOW use of MLS
listings, the challenged CMLS rules directly preldilsome alternative business models.

CMLS has required that brokers provide a specgetdf services, foreclosing
the option of offering customers limited servicesaonenu of services at various prices.
As described in the DOJ complaint, CMLS'’s rulesuiegjthat its members have “active
involvement” in all aspects of the transaction]uding “in the marketing, sale, and
closing of the property.” CMLS’s brokers must ulse &ssociation’s pre-approved
contract and cannot alter the terms of their engege. CMLS also has unfettered
discretion over the admission and expulsion of brakembers?

CMLS may have intended for its rules to addressctimeern expressed by some
in the industry about “limited” or “inferior” seree being offered to consumers who
agree to a lower price but are unaware that thdynei receive the full range of services
traditionally provided by brokers. In response, Ei@J may contend that an industry
association may not regulate what it regards iofesompetition: the market will
eliminate undesirable service, and fraud and coesymotection laws are available to
protect customers who are wrongfully misled. Acoagdo the DOJ, these rules prevent
broker business models from competing to offer fesesvices:

CMLS'’s Rules prevent members from providing a $dirokerage services that
includes less than the full array of services brakers traditionally have

1% United States v. Consol. Multiple Listing Servg.N08-cv-01786-SB (D.S.C., filed May 2, 2008),
at 126 available at http://www.usdoj.gov/atr/cases/f232800/232803. pdf 12
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provided—even if a consumer prefers to save moggyibchasing less than all
of such service$

CMLS already has amended its rules in respongeet®0J challeng® although
as of the publication date of this article, theunatof the amendments has not been
announced. Nevertheless, given the governments actions, there seems little
prospect of the DOJ agreeing to a settlement s dot require that CMLS abandon its
rules that limit competition by new business models

The battle lines are drawn between the antitrufsirears and the real estate
brokers, and thEMLS case is just the latest skirmish. The brokeradastry so far has
not succeeded in convincing prosecutors that imgdssif-regulation of new technology
uses and new business models should be allowedslinevitable that the DOJ would
view CMLS's rules as antitrust violations, and #theeems little chance of a resolution

that does not require that CMLS abandon thesdagsirs.

1d. at 4. The complaint in particular alleges thatules preclude competition by “fee for service”
and “exclusive agency listing” modelsl. at 7122-23. The complaint also notes that CMldsiires that
members be primarily in the real estate businedshame an office in the Columbia, South Carolireaar
Id. at 126(c).

214, at 727. 13
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