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I. INTRODUCTION

n July 13, 2006, the European Court of First InstafiCFI”) annulled the

European Commission’s (“Commission’s”) decisionhauizing the creation of
Sony BMG, a joint venture incorporating the worldeirecorded music businesses of
Sony and Bertelsmann. In its 2004 clearance dexithe Commission had concluded
that the merger would not create or strengthenlaative dominance position on the part
of the majors (i.e., Universal, Sony BMG, Warnerl &MI)? In Impala v. Commissign
however, the CFI harshly criticized the decisionaese it found that the evidence relied

on by the Commission was not capable of substamgittis conclusior.

“Ben Van Rompuy is a researcher at the Institut&fmopean Studies (IES) in Brussels. He is
working on a Ph.D. on the role of non-competitiomsiderations in the European Commission’s Artgde
EC decisional practice related to the audiovisudl tlecommunications sectors. Prof. Dr. Caroline
Pauwels is director of SMIT (“Studies on Media,dirhation, and Telecommunication”), a research
partner in IBBT. She lectures national and Europganmmunication policy in the department of
communications at the Free University of Brussels.

! Except for Japan.

2 Commission Decision of 19 July 2004, Case COMR3B83 — Sony/BMG, 2005 O.J. (L 62) 30
[hereinafterSony/BMG.

3 Case T-464/04, Independent Music Publishers ahelsaAssociation v. Commission, 2006 E.C.R.
[1-2289 [hereinaftetmpald), on appeal a£ase C-413/06 P, Bertelsmann and Sony Corporafion
America v. Impala (not yet reported) [hereinaftapala I1]. 2
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Notwithstanding the fact that the European Coudusitice (“‘ECJ”) has now set
asidelmpalabecause of a number of identified errors of ldw,judgment continues to
raise fundamental questions about the standardof pycumbent on the Commission
when dealing with merger cases. The 2804y/BMCdecision indeed should be seen in
light of the CFI's consecutive annulment of threehbition decisions in 200Airtours
v. Commissiofi Schneider Electric v. CommissidandTetra Laval v. Commissich
The resoluteness by which the CFI criticized then@ussion for its analysis of the
evidence and questioned the rigor of its decisinriBese judgments was unprecedented.
The three judgments, which were delivered oveverihonth period, gave rise to a flood
of criticism of the Commission’s merger analysisl apened a debate about the
economic soundness of its decisiddoreover, they acted as a catalyst for a far-
reaching reform of EC merger control, as former&npetition Commissioner Mario
Monti acknowledged that the judgments exposed fsogmt errors:

| believe that, in a certain time, with more hirglgi we will say that these

judgments, no matter how painful, came at the righé. Indeed, there are no

doubt lessons to be drawn from the judgments: itiquéar, it is clear that the

CFl is now holding us to a very high standard afgy and this has clear

implications for the way in which we conduct ouvestigations and draft our

decisions

In this regard, the analysis that was undertaketh®yCommission in the

Sony/BMCcase should have been characteristic for the senal role that was given

4 Case T-342/99, Airtours v. Commission, 2002 E.Ql2585 [hereinafteAirtours).
® Case T-310/01, Schneider Electric v. Commissi®22E.C.R. 11-4071 [hereinaft@chneidel
® Case T-5/02, Tetra Laval v. Commission, 2002 E.@:R381 [hereinaftefetra Laval ].

" F.E.G. DiazThe Reform of European Merger Contr@luid Novi Sub Sole?, 27 WRLD
COMPETITION 177-99 (2004).

& M. Monti, Merger control in the European Unionradical reform,” Speech given at the European
Commission/IBA Conference on EU Merger Control, &els (Nov. 7, 2002). 3
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to economics thanks to the merger control refdthwas the first case in which the
opinions of the newly appointed chief economist asm@ccompanying team of
economists were sought. The 20Rdny/BMGdecision could furthermore be seen as an
attempt to comply with the strong felt standargadof imposed on the Commission by
the Community Courts. Indeed, while the Commis&rpressed concerns about the high
degree of concentration in the music industrypiic@uded that the evidence available
was “not sufficiently strong” to prove collectiverhinance and thus approved the
merger'® The fact that the decision was annulled for notting the requisite legal
standard foauthorizinga merger, is therefore both ironic and challendiagause it puts
the Commission on a knife-edge.

After an in-depth reassessment of the Sony BMQ p@nture, the Commission
now strikes back with what EC Competition CommissioNeelie Kroes calls “one of
the most thorough analyses of complex informatier @ndertaken by the Commission
in a merger proceduré™In the recently published decision, taken in Oeta?007, the
Commission again concludes that the transactioridvaat create or strengthen a

dominant or collectively dominant position in thesic markets in the European

° G. Aigner, O. Budzinski & A. Christiansen, The Aysis of Coordinated Effects in EU Merger
Control: Where Do We Stand aft8ony/BMGandimpala? (working paper, University of Marburg)
(2006),available athttp://ssrn.com/abstract=933548 Baxter & F. Dethmer€ollective Dominance
Under EC Merger Control—Aftekirtours and the Introduction of Unilateral Effects is Thetill a Future
for Collective Dominance?27 E.C.L.R. 151-52 (2006); N. Leviario Monti’s Legacy in EC Merger
Control, 1 COMPETITIONPOLY INT'L 123-25 (2005).

9p_ EberlFollowing an in-depth investigation the Commissamproved the creation of the
Sony/BMGmusic recording joint venture on 19 July 2084COMPETITION POL'Y NEWSLETTER10 (2004).

! press Release IP/07/1437, European CommissiomevierCommission confirms approval of
recorded music joint venture between Sony and Benenn after reassessment subsequent to Court
decision (Oct. 3, 2007). 4
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Economic Area (“EEA”):? As a precedent, the decision is of crucial impueafor the
Commission’s future handling of complex merger sag¢ first sight, the recent
judgment of the ECJ, which essentially refers wh&ediack to the CFl without giving a
final judgment in the matter, is not likely to tuitme tide.

This article analyzes the new clearance decisidiglr of thelmpalajudgment
and, subsequently, assesses whether dmpalais imposing too high of a standard of
proof on the Commission. It argues that the Comiariskas made a successful attempt
to meet the Community Court’s standard, but thist guestionable that the Commission
will be able to jump the fence again in a simiksHion under normal procedural
circumstances. First, the article gives a briefremsv of the previous case law on the
standard of proof incumbent on the Commission innk&ger control. Second, the CFI's
criticisms on 2004 clearance decision are discyssedell as the wider implications of
Impalafor the Commission’s evidentiary burden in theteahof EC merger control.
Third, the second clearance decision is analyzdidhn of thelmpalajudgment.

[I. THE STANDARD OF PROOF IN EC MERGER CONTROL: THE CASE LAW
BEFORE IMPALA

Neither the old Merger Regulation nor the new ECRIke any reference to the
standard of proof incumbent on the Commission ingeecontrol, so it is necessary to
look at the case law of the Community Courts fadgace. At the outset, it must be
noted that a definite and precise standard of pnasfyet to be articulated. Indeed, the

Courts usually refer to the “requisite legal staddavithout explaining how high that

12 \ith regards to EU Member States, the investigatias thus restricted to the 15 countries that
were members before May 1, 20@&&e Sony/BMGupranote 2. 5
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standard i3 Furthermore, it has been argued that, even ththeghse of the term
“requisite legal standard” has remained consistgat the years, the application of this
standard seems to tell a different stoty.

In Tetra Laval Il the ECJ clarified that the evidence reliecheeds to be
“factually accurate, reliable and consistent,” ddaontain “all the information which
must be taken into account in order to assess @learsituation,” and must be “capable
of substantiating the conclusions drawn frontitMoreover, it stated that the
Community Courts must verify whether the Commisdias closely examineall the
relevant circumstanceé8 As the CFI phrased it recently, it is not enoughthe
Commission to put forward a series of logical byppdthetical developments (which it
fears would have harmful effects for competition):

Rather, the onus is on it to carry out a specitfialygsis of the likely evolution of

each market on which it seeks to show that a damipasition would be created

or strengthened as a result of the merger andouge convincing evidence to
bear out that conclusidn.

The Commission had claimed that the CFI, by reqgiii to constitute

“convincing evidence'® that a proposed merger “in all likelihoddwill give rise to

13 According to Sir Christopher Bellamy, a formergident of the CFl, the reason for this must be
sought in the different legal traditions of the fpi@ges. C. BellamyStandards of Proof in Competition
Casesin JUDICIAL ENFORCEMENT OFCOMPETITION LAW 105 (1997).

4 D. Bailey,Standard of proof in EC merger proceedings: a comiaav perspective40 GOMMON
MARKET L. REV. 845-88 (2003).

!> Case C-12/03 P, Commission v. Tetra Laval, 20@5F. 1-978 [hereinafteTetra Laval ], at para.
39.

18 Notwithstanding the value of these clarificatioRsete & Nucara (2005) deeply regret that the ECJ
did not articulate a more precise and transpae=tiSeel. Prete & A. NucaraStandard of Proof and
Scope of Judicial Review in EC Merger Cases: EhargtClear afterTetra LavaP 26 E.C.L.R. 697-99

(2005).
" Case T-210/01, General Electric v. Commission52B(@C.R. |I-5575, at para. 429.
8 Seee.g, Tetra Laval | supranote 6, at paras. 155, 162, 223, 256 & 281. 6
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significant anticompetitive effects ifetra Laval | imposed a disproportionate standard
of proof for merger prohibition decisions that impossible to meet in practicé”1t

took the view that this test differed substantialigth in degree and in nature, from the
requirement to produce “cogent and consistent’ewe, as established by the ECJ in
Kali & Salz?! The ECJ discarded the Commission’s argumentsatingtthat the CFl, in
its call for a precise examination supported byntaocing evidence”: “by no means
added a condition relating to the requisite stash@&iproof but merely drew attention to
the essential function of evidence, which is t@lessh convincingly the merits of a
decision on a mergef?

Both Tetra Lavaljudgments essentially recapitulate the principbg,twhere the
Commission finds that a concentration would lead sstuation in which effective
competition in the common market is significanttypeded, it is incumbent on it to
provide cogent, consistent evidence thereof. Thtke standard that was set out by the
ECJ inKali & Salz—a standard that was, although considered to be higtantly
recognized by the CommissionRmice Waterhouse/Coopers & Lybrafti

With regards to the prospective analysis, the EERd@wledged that merger
control requires a difficult assessment of the wewhich a proposed concentration

might alter the factors determining the level ofngetition on a given market. Since this

91d. at para. 153.

% press Release IP/02/1952, European Commissionrsion appeals CFI ruling on Tetra
Laval/Sidel to the European Court of Justice ([26;.2002).

%L Case 30-95, France and others v. Commission, E99®R. I-1375 [hereinaftétali & SalZ, at
para. 228.

#Tetra Laval Il supranote 15, at para. 41.

23 Commission Decision of 20 May 1998, Case IV/M.1616rice Waterhouse/Coopers & Lybrand
1999 O.J. (L 50) 27. 7
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entails a prediction of events, and not an exanunaif current or past events (as is the
case for antitrust investigations), this analysisds “to be carried out with great café.”
Furthermore, it makes it necessary “to envisagmuarchains of cause and effect with a
view to ascertaining which of them ahe most likely?® (emphasis added) This explicit
reference to the standard of probabilities confithez a higher standard of proof applies
for a potential, rather than existing, (collectideminant position.
[Il. THE 2004 CLEARANCE DECISION AND THE IMPALA RULING

In January 2004, Sony and Bertelsmann notified tilans to merge their
recorded music businesses to the Commission. Tdpoped concentration was still
assessed under the old Merger Regulation: Regnla064/8%° Because the
Commission found that the transaction raised seramliective dominance concerns, it
decided to initiate an in-depth investigatfdithis hardly came as a surprise: the
Commission had already entertained similar concertise context of the 1998 merger
between Seagram and Polygram, which reduced théewoh majors from six to five,
and in the context of the withdravigMI/Time Warnemerger?® Yet, in light of the

parties’ response to the statement of objectidresClommission remarkably changed its

% Tetra Laval Il supranote 15, at para. 43.
2d. at para. 43.

%6 European Commission, Council Regulation (EEC) 4884f 21 December 1989 on the control of
concentrations between undertakings, 1989 0.J9f) 33.

%" press Release IP/04/200, European Commission, @siom opens in-depth investigation into
Sony/Bertelsmann recorded music venture (Dec. Q@42

8 Commission Decision of 21 September 1998, Caskl 1219 —Seagram/Polygrami 998 0.J. (C
309) 8, at paras. 26 & 29; The fact that EMI anchdWarner gave up the merger was not only dueeto th
Commission’s alarming preliminary conclusions, slbuld also be seen as a concession to enable Time
Warner and AOL to merge. H. Ranaivoson, Culturaldigity and Competition Policy in the Recording
Industry, Paper presented at the Fourth Internati@onference on Cultural Policy Research (Jull&2-
2006), at 8. 8
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position and eventually cleared the merger inttg 19, 2004 decisioft’ After the
approval of the merger by competition authoritiesuad the world (e.g., the United
States, Australia, Canada, Switzerland, Poland Sandh Africa)*® the Commission thus
too gave green light for the creation of Sony BMGully functional (50-50) joint
venture incorporating the parties’ activities il tfiscovery and development of artists
and in the marketing and sale of sound recordings.
A. Evidence in the 2004 Clearance Decision and tl@FI's Criticisms
The Commission’s findings relating to market traargmcy and the use of
retaliation formed the essential grounds of th&t fitearance decision. These two
elements constitute the most prominent criterithefsubstantive test that was put
forward by the CFl irAirtours. For a finding of collective dominance, the CHirdied
that it must be established that:
1. there is sufficient market transparency so to akpetting deviations;
2. there are adequate deterrents to ensure thatigh@nancentive not to depart from
the common policy; and
3. the benefits of coordination are not jeopardizedhayaction of current and future
competitors or consumets.
The Commission concluded that—notwithstanding thistence of factors conducive to

collusion—there was insufficient evidence to essdibthat the concentration would lead

# Sony/BMGsupranote 2.

30 Not to mention, the Czech Republic, Hungary, Romamd MexicoSee Impalasupranote 3, at
para. 229.

%1 These are the so-called Artist & Repertoire (“A§Rittivities, in essence the music industry’s
research and development.

%2 Airtours, supranote 4, at para. 62. 9
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to a creation or strengthening of a collective dwamt position on the markets for
recorded music or for licenses of online musicstded above, this decision was
annulled by the CFl in 2006. The Court not onlyicized the decision for its overall lack
of evidence, but also held that the available ewtdeas mentioned in the decision, is not
capable of supporting the conclusions drawn froemthAccording to the CFl, the
decision at the most provides observations thatsaneerficial, indeed purely formaf®

To assess the degree of market transparency mahieet for recorded music, the
Commission examined whether coordinated price pafdhe majors could be
identified. For this purpose, price developmentsrdkie last three to four years were
considered (with a particular focus on the Unitadgdom, France, Germany, Italy, and
Spain). The Commission further examined the devetyg of the average wholesale net
prices for the top 100 albums of each year, whethgrparallelism could have been
reached on the basis of published prices to de@Bs), and whether the different
major’s discounts were aligned and sufficientlysparent.

On the basis of the average net prices, the Cononigsund some parallelism
and a relatively similar price development of thgjans. It also found that PPDs are
transparent enough to enable monitoring of othgornsdist pricing. Nevertheless, the
Commission concluded that these observations amtldonstitute sufficient evidence of
coordinated pricing behavior in the past. Moreouaeasoned that certain deficits in the
transparency of campaign discounts render the rhagegjue (so that price coordination

would require further monitoring on the level oflividual albums). In the Commission’s

¥ Impala supranote 3, at para. 528. 10
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view, it could not be established that the pubiarabf hit charts nor Sony and BMG's
weekly sale reports ensured the necessary degtesngparency of competitor’s
campaign discounts. Given the fact that that nbe@dence was found that the
reduction of major recording companies from fivédar would significantly facilitate
transparency, the Commission accordingly conclubatithe concentration was also not
likely to create a dominant position.

In thelmpalajudgment, the Court pointed out that the Commisgioncipally
mentioned factors that “far from demonstrating @pacity of the market, show, on the
contrary, that the market was transparéhtt’particularly emphasized that the observed
sources of price transparency (e.g., the publiareadf PPDs and the limited number of
reference prices) are capable of giving rise tggh level of transparency. The Court
furthermore dismissed the finding that list pricéslbums are rather aligned as a
“prudent conclusion to say the least” since “ttigrahent was in fact very markedt”
Subsequently, the CFI heavily criticized the Consnais for countering these sources of
transparency with the “rather limited and unsubtsaéed” assertion that campaign

discounts could reduce transparency and makedsltitsion more difficult®

*1d. at para. 290.
%1d. at para. 299.
%1d. at para. 294. The Court invalidated the Commissiogasoning in a forceful manner:

Clearly, such vague assertions, which fail to pitewthe slightest detail of, in particular, the matu
of campaign discounts, the circumstances in whic sliscounts might be applied, their degree
of opacity, their size or their impact on pricengparency, cannot support to the requisite legal

standard the finding that the market is not sudfitly transparent to allow a collective dominant

position.

Id. at para. 289. 11
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After a thorough review of the findings relatingrn@rket transparency, the CFlI
briefly examined the Commission’s assessment canmgretaliation. The Commission
identified two measures that could represent pdssb for retaliation against any
“cheating” major’’ but found no evidence that such means have besharghreatened
in the past.

The CFI observed, however, that the Commissionnea# a position to indicate
the slightest step it had undertaken to substanties assertion. Furthermore, the CFI
disagreed with the Commission’s view that it wasassary to establish the absence of
retaliatory action. On the contrary, it held tHa tmere existence of punishment
mechanisms is in principle sufficient. Hence, tid €oncluded that the analysis in the
decision relating to retaliation is, like the oetating to market transparency, vitiated by
an error of law and a manifest error of assessment.

B. Implications of Impala for the Standard of Proof

As already indicatedmpalaaddresses several significant issues related to the
standard of proof that are of wider relevance fGrrgerger control. In what follows,
these consequences will be identified and evalu&iest and foremostmpalaimposes
a symmetrical standard of proof on the Commissawrclearance and prohibition
decisions. Secondinpalaconfirms that there is a different standard of pfoofinding
an existing or potential collective dominance gosit Third,Impalafurther complicates
the already time-constrained and complex adminiggg@rocedure for handling

concentrations. After a discussion of these genemglications ofimpala, it will be

3" These include (1) a return to competitive behawiof2) the exclusion of the deviator from
compilation joint ventures (e.g., the refusal teetise tracks for the deviator’s compilation albums) 12
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analyzed how the Commission addressed them ieétsamination of the Sony BMG
concentration.
1. Symmetrical standard of proof

Thelmpalajudgment first of all (and perhaps most importgnthakes clear that
the standard of proof the CFI requires the Commist satisfy equally applies to
prohibition and clearance decisions. This is ohgmportance for future merger control
analysis, as it makes clear that the Commissiolnaivilays have to make a strong case
one way or the other. Contrary to some commentdtahe authors believe that this is a
logical and positive development in the case law.

The discussion about the desirability of a symmatrstandard of proof is
underpinned by a broader yet closely related issaimely the question whether there
exists (or should exist) a bias against or in fanfdihe legality of mergers. In his opinion
in Tetra Laval Il Advocate General (“AG”) Tizzano argued that th&meuld be a
presumption of the mergers’ compatibility with t@mmon market especially when it is
difficult to foresee the effects of the notifiedisaction (so-called “grey-area” cases).
Two main arguments were put forward. First, herrefitto Article 10(6) of the old
Merger Regulation, which stipulates that if the @oission does not take a decision
within the time limits set, the notified merger &hbe deemed to have been declared
compatible with the common market.” According to A@zano, this clearly
demonstrates that, in the case of uncertaintyCtiramunity legislature preferred to run

the risk of authorizing a transaction that is inpatible with the common market.

¥ Seee.g, Aigner et al. (2006)supranote 9; M. CollinsThe burden and standard of proof in
competition litigation and problems of judicial dwation, 5(1) ERAFORUM 66-83(2004); and Prete &
Nucara (2005)supranote 16. 13
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Second, he argued that a bias towards authorizstjostified because the Commission
and the national competition authorities still htlve opportunity to intervene ex post on
the basis of the EC antitrust rul&s.

Contrary to AG Tizzano’s view, the authors contentlonly that there is no clear
legal basis to assume prima facie that a merdawil, but moreover that such a
presumption would go against the underlying ratieimé EC merger control. Indeed, the
assertion that the Merger Regulation carries d-bujppresumption in favor or against
mergers is flawed. The symmetrical nature of tigalleequirements laid down in Articles
2(2) and (3) of the Merger Regulation—devoted ®hohibition and the approval of
mergers respectively—Ilogically implies that thedantiary obligation should be equal.
In General Electri¢the CFl expressly confirmed this by stating tih&t Commission
must not find in favor of a concentration in cas@aubt, but rather must always make an
actual decision one way or anoti&Einally, it must be stressed that AG Tizzano's
reliance on the text of Article 10(6) of the Merdggulation is not convincing. It is true
that a merger will be deemed to have been dectayegatible if the Commission fails to
take a decision within the prescribed deadlinesvéier, this will only result in an
implied decision that still can be appeafédloreover, it would be wrong to
overestimate the importance of Article 10(6) ECMR this is mainly a built-in

protection for the parties against a Commissioailsife to act in time.

%9 Opinion of Advocate General Tizzankgtra Laval || supranote 15, at paras. 78-81.
40 General Electri¢supranote 17, at para. 61.

“1 One example is an action under Art 288 EC for dhalaistration. 14
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In Impala the CFI refrained from taking a clear stancehandebate on the
alleged presumption in favor of the legality of gens. The ECJ, on the contrary,
expressly confirmed that there is no general presiom that a notified merger is
(in)compatible with the Common Mark&The symmetrical standard of proof may pose
problems for the Commission when it is confrontethwembiguous evidence. However,
as ECJ AG Kokott indicated in her opinionlinpala, there can only be a few small and
infrequent “grey-area”, borderline cases in whieben after extensive market
investigations, it is not clear on which side a# tme the case falf§ Arguably in these
cases the concentration may be presumed to be tiblepaith the common market. It
would be wrong, however, if the Commission would loyp default for a clearance
decision in any case of doubt. Indeed, an unedaatlard of proof in favor of clearance
may in practice lead to the undue authorizatioardfcompetitive mergers. This was
precisely the fear that was raised in the afterroétheAirtours, SchneiderandTetra
Laval | judgments in 2002. It can even be consideredithas in light of this
jurisprudence that the Commission—aware of the bighdard of proof and the intensity
of judicial review—concluded that the evidence Virast sufficiently strong” to underpin
a prohibition decision in th8ony/BMGcase'* We therefore welcome the symmetrical

standard of proof, as this ensures that the Conmonissll always take a fully reasoned

42 |mpala II, supranote 3, at paras. 46-53.
3 Opinion of Advocate General Kokotmpala II, supranote 3, at para. 139.

4 F. Polverino, Assessment of Coordinated Effectdlénger Control: Between Presumption and
Analysis (working paper, University of Chicago L&ehool) (2006)available at
http://ssrn.com/abstract=901688. 15
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decision based on sound evidence—a standard #héitshclearance decision clearly did
not meet.
2. Existing or potential collective dominant positi

The discussion of the previous case law on thedatainof proof made clear that
there is a difference between the standard of gardinding an existing or potential
collective dominant position. The CFI confirmedsthly lowering the evidentiary
threshold for satisfying tha&irtours conditions in the context of an existing collective
dominant position.

First, the CFI observed that the existing casedawollective dominance was
developed in the specific context of the assessofehe possiblereationof a collective
dominant position. It stressed that in this cageGbmmission is required to carry out a
“delicate prognosis” with regards to the likely ééaspment of the markét. The appraisal
of an existing collective dominant position is di#nt, the Court argued, because here
the Commission has the clear advantage that ibaaa its decision on “a series of
elements of established facts, past or presémwhile this appears to be self-evident, it
should be noted that the CFI used the distinctiosuggest that th&irtours conditions
could be more easily fulfilled in the case of agxisting collective dominant position.
Most remarkably, the CFI stated that:

[A]lthough the three conditions [...] are indeed atgzessary, they may,

however, in the appropriate circumstances, be ksttadindirectly on the basis
of what may be a very mixed series of indicia aechs of evidencelating to the

5 Referring toKali & Salz the CFI furthermore highlighted that this anadysiust consist of a close
examination of the circumstances that are relef@mrassessing the effects of the concentration on
competition in the relevant markémpala supranote 3, at para. 250.

8 1d. at para. 250. 16
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signs, manifestations and phenomena inherent iprésence of a collective
dominant position.

Thus, in particularglose alignment of prices over a long periedpecially if
they are above a competitive level, together witteofactors typical of collective
dominant positionmight, in the absence of an alternative reasonable
explanation, suffice to demonstrate the existef@eonllective dominant
position even where there is no firm direct evidence wairg} market
transparency, as suttansparency may be presumed in such caSe@mphasis
added)

This deviation from the originairtours test can be seen as an explicit
recognition of the difficulties the Commission ma&ycounter when investigation
complex collective dominance casé&he CFl even suggested that in the case of the
Sony/BMGmerger, the alignment of prices over the lastysixrs—together with other
factors and in the absence of an alternative eafilaim—might indicate that this
alignment is not the result of the normal play féetive competition and thus might
suffice to demonstrate the existence of coordinpta behaviof? This illustrates that
the Airtours conditions are not clear cut yet. Unfortunately same can be said about
the CFI's teachings on the transparency critendimipala(e.g., the undefined “indicia
and items of evidence” or the vague formulatiofiagipropriate circumstances”).

Second, and more specifically, the Court acknowdeddpat, in the context of an

assessment of past coordination, the mere existdregaliatory measures is in principle

“71d. at paras. 251 & 252.

8 See alsa\. WeitbrechtEU Merger Control in 2006 — The Year in Revié®,E.C.L.R 128 (2007);
and Damien Géradin & Nicolas Petit, The Antitrusttth Potch blog (Aug. 20, 200&vailable at
http://www.professorgeradin.blogs.com

“91d. at para. 253. As we have seen, the Commissiofirdidhat the market for recorded music
displays certain features that indicate a condungss to collective dominance, but eventually clédne
merger because it believed that there was notcgeiffi evidence to conclude that a collective domina
position would be created or strengthened. 17
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sufficient to fulfill the secondirtours condition®® What is more, the CFI considered that
the Commission has to satisfy two cumulative elembgfore it can establish the
absence of past retaliatory action:

1. there must be proof of deviation from the commolicgpand

2. the Commission must be able to demonstrate thenabs# retaliatory

measures:

By doing so, the CFI put forward two additionaleria that essentially elevate the
evidentiary burden for the finding that the retidia condition isnot fulfilled.
4. Procedural implications ofmpala for the Commission’s investigation

Two other elements of the judgment affected thdeiary burden incumbent on
the Commission in a less favorable way:

1. the CFI's criticisms as regards the Commissionismee on the parties’ data, and
2. the importance the CFI ascribed to the Stateme@péctions (“SO”).

The way in which the CFI reproached the Commisgioitbasing its findings
relating to campaign discounts solely on data iredab—and prepared by—the notifying
parties, is a first notable aspect of thpalajudgment. While the CFI acknowledged that
the Commission could not ascertain in the slighdesail the reliability of all the
information submitted to it, it nevertheless stateat the Commission “cannot go so far

as to delegate, without supervision, responsibitityconducting certain parts of the

0 The CFlI stressed in this regard that there isewl to sanction if members of the oligopoly
confirm with the common policy. Or, in other wordise most effective retaliation mechanism is thaicl
has not been usebinpala supranote 3, at para. 466.

*! Impala, supranote 3, at para. 469. 18
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investigation to the parties to the concentratiriThe downside of the CFI's insistence
on obtaining data from third parties, howeverhat it adds an additional burden to an
already time-constrained and complex merger reypiewess. Moreover, the obtainment
of such data is far from self-evident, as experestrows that third parties are generally
reluctant to provide complete and reliable data eimely basis, especially in the context
of coordinated effects concerns. This is of coyegly due to the fact that the relevant
data often is commercially sensitive. The Commissmaleed cannot issue a prohibition
decision based on data that is not made accessitie notifying parties without
violating their right to reply?

The second problematical aspectrapala namely the importance that was given
to the SO, is even more significant because daitseaching procedural (and even
substantial) implications for the Commission’s Harglof merger cases. The SO is a
normal procedural act in a second phase mergeeguoe that enables the parties to
exercise their rights of defense. Article 18(1) ERI8tipulates that undertakings
concerned have the right, at every stage of thegolure, to make their views on the

Commission’s objections against the concentratfdfor that reason, the Commission is

%21d. at para. 415. The CFI found this to be particylarbblematical in light of the observation that
the alleged opacity constituted the crucial eleneenivhich the decision is based.

3 3.B. Voélcker & C. O’'DalyThe Court of First Instance’s Impala Judgment: Alidial Counter-
Reformation in EU Merger Control®Vilmer Hale Antitrust and EU Competition Briefir@gries, No. 589-
95, 2006) available athttp://www.wilmerhale.com/antitrust_and_competition

> This right is now further protected by the DG Catifion’s Best Practices on the conduct of EC
merger proceedings, which stipulates that the yiatifparties must be offered a “state-of-play” negt
before the issuing of the statement of objectidimss enables them to be informed of the type oéotipns
the Commission may set out in its statement ansl ¢émables them to understand the Commission’s
preliminary view on the outcome of the investigat{seeDG COMPETITION, BESTPRACTICES ON THE
CONDUCT OFEC MERGER CONTROL PROCEEDING£2002), at para. 33(c)). 19
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required to address these objections in writinthéonotifying parties® This is done by
the issuance of a statement of objections, whithfeeth the Commission’s preliminary
findings both on the facts and on their legal anshemic significancé® This is of great
importance, as the Commission can only base itisidecon objections on which the
parties have been able to submit their observations

In its Impalajudgment, the CFl acknowledged that the SO isepamatory
document containing assessments that are purelyspyoal. It highlighted, accordingly,
that the Commission is not obliged to explain gifibal decision any change in its
position by comparison with that set out in the 3®his is in line with the case laW.
However, a careful reading of thmpalajudgment makes clear that the CFI attributed a
far more important role to the SO, despite allattention it paid to the jurisprudence on
this matter’ The ECJ likewise observed that the CFI treatethireconclusions set out
in the SO as established rather than provisiondfamnd this to be an error of 1.

Contrary to its final decision, the Commission laagued in its SO that the
notified Sony/BMGmerger was incompatible with the common markete®slained

above, it provisionally concluded that the mergeuld strengthen a collective

%> European Commission, Commission Regulation (EQYB104 of 7 April 2004 implementing
Council Regulation 139/2004 on the control of conations between undertakings, 2004 O.J. (L 133) 1
at art. 13(2).

%6 J.Cook & C.KERSE EC MERGERCONTROL (4™ ed. 2005).
*"Impala, supranote 3, at paras. 284-85.

*8 |n Aalberg Portland v. Commissiofor instance, the ECJ unequivocally stated thatGommission
may, and even must, abandon objections that haam $feown to be unfounded by the parties. Joined
Cases C-204/00 P, C-205/00 P, C-211/00 P, C-2C3A,7/00 & C-219/00 P, Aalberg Portland and
Others v. Commission, 2004 E.C.R. |-123, at para. 6

9 Volcker & O’Daly (2006) supranote 53.

0 |mpala II, supranote 3, at para. 73. 20

WWW.GLOBALCOMPETITIONPOLICY.ORG

Competition Policy International, Inc. © 2008. Copying, reprinting, or distributing this article is forbidden by anyone other than the publisher or author.




Gc P RELEASE: JUL-08 (2)

THE ONLINE MAGAZIME FOR GLOBAL COMPETITION POLICY

dominance position (both in the markets for recdnaeisic for online music licenses)
and would coordinate the parties’ behavior in a wa&pmpatible with Article 81 EC.
The CFI found this “fundamental U-turn in the Corssion’s position” surprising
“particularly at the late stage at which it was madt harshly criticized the Commission
for not being capable of demonstrating how the ipres/findings were incorrect. In this
regard, the CFI stressed that:

[U]nless the entire investigative administrativeqedure is to be deprived from

the slightest value, the Commission must be abéxpdain, not in the decision,

admittedly, but at least in the context of the pextings before the Court, its
reasons for considering its provisional findinggeviecorrecf*

The CFI thus took the position that, while the Cassion is entitled to modify
provisionalassessmentsade in the SO, the findings made in the decisiost be
compatible with the findingsf factmade in the SO, in so far as it is not establighatl
these findings were incorreThe authors agree with the ECJ that the CFI's rksnan
the relationship between the decision and the $atebe minimalized as “unfortunate
choices of expressioff*The extent to which the CFI used the SO as a fasits
review of the first clearance decision remains ensend has already had important
consequences beyond the facts of this case. Forg&ait is notable that the
Commission simply avoided the formal SO stage wuabalf of its recent merger
proceedings, arguably as a direct response tbrthalajudgment. The obvious

drawback of this approach is that it seriously ingxethe parties’ rights to properly

defend themselves, on the basis of all the negesdarmation, before the Commission

® Impala, supranote 3, at para. 335.
®21d. at para. 446.
83 A.G. Opinion (Kokott) Impala II, supranote 3, at para. 155. 21
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adopts a formal decision. Another strategy was¥e#d inlneos/BP Dormageff After
examining the parties’ response to the SO, the Cssiom made use of its investigative
powers under Article 11 ECMR to request informatiimm competitors in order to
assess the validity of the evidence that was suieafft This approach also has tough
limitations. Because of the mandatory time restie governing the adoption of
decisions, there is very little room for conductingsh investigation® So whatever path
the Commission will eventually prefer to follow—ilrthe ECJ has delivered its
judgment oimpalaand perhaps beyond—it remains to be seen whéetisewill prove
to be a positive procedural change.
IV. THE REEXAMINATION OF THE SONY/BMGJVERGER: A SECOND
ATTEMPT TO CLEAR THE BAR

The following section discusses and analyzes thar@igsion’s new clearance
decision in light of thémpalajudgment.
A. Evidence in the Second Clearance Decision

After the case was re-notified to the Commissiodanuary 2007, the
Commission started a new assessment of the Sony pMGrenture. Even though the
new investigation was still carried out under thevipus Merger Regulation—under

which the Commission had to assess whether theemesguld strengthen or create a

% Commission Decision of 10 August 2006, Case COMPR@94 —Ineos/BP Dormager2007 O.J.
(L 69) 40. The Decision was taken in August 2008y @ few weeks after thenpalajudgment. In this
case, Ineos (a U.K.-based company active in théymtomn, distribution sales, and marketing of cheats)
sought to acquire BP Dormagen Business (a Germasgeocompany active in the production of ethylene
oxide and ethylene glycols).

®51d. at para. 4.

® Somewhat ironically, the CFI explicitly recognizetit these time-constraints keep the
Commission from extending its investigatideh. at paras. 285 & 414. 22
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collective dominant position in the EEA as it stdmfore May 1, 2004—the
Commission decided to reexamine the transactioemaatrent market conditiof§s.
Consequently, the Commission was able not onlgs$ess the actual impact of the
merger but also to take into account the developmwietme digital music market since
2004. In 2004, this market was still in a statenédncy. This changed considerably as
the majors have since then adopted their strateyregards to digital sales. The new
market investigation confirmed that, from both teenand side and supply side, this
market can be distinguished from the physical nafldee situations in both markets
were therefore analyzed separately.
1. The market for recorded music in digital formats

On the basis of market shares, the Commissioreatudltset concluded that the
merger has not led to a position of single domieanadhe national markets for digital
distribution of music or to market foreclosure. &nthe absence of non-coordinated
effects, the Commission assessed whether the cowaten has led to a creation or
strengthening of a collective dominant positiortloe wholesale market for licensing of
music to digital music providers. For this purpasepnducted an in-depth investigation
of both the contracts between the majors and th&t mgportant digital music service
providers and of price developments in all thecffid markets (for the period between
2004 and 2007). The pricing data showed that themnhapply different prices and price
structures and use different business models:irétha coordination, record companies

thus appear to individually maximize their retuamsrecorded music in digital form.

%" Press Release IP/07/272, European Commission,eviergommission opens in-depth
investigation into Sony/BMG recorded music jointatiere (Mar. 1, 2007). 23
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With regards to market transparency, the Commissbserved that digital retail
market pricing is more standardized than in thespiay market due to the importance of
iTunes as a price setter that applies uniform pr{Ceunes is the leading music provider
worldwide with a market share in Europe of at l&gspercent) and due to the tendency
of competing digital music providers to follow Agfd “one-size-fits-all” pricing model.
The market investigation moreover indicated thatimber of elements considerably
limit the ability of the majors to reconstruct whehle prices or to identify any deviation
regarding wholesale pricing on the basis of rgtading. The Commission particularly
pointed to the increasing diversity and complexgityvholesale pricing structures and
agreements. As there are no PPDs in the digitékeh#inat could function as a focal
point for coordination, the Commission concludeat there is not sufficient transparency
to monitor whether the terms of coordinated areseethto. No indications were found
that changes could be attributed to the merger redlards to any increased transparency.

With regards to retaliation, the Commission foundcredible deterrent
mechanism for the majors to reinstate adherence@reed collusive scheme. It
emphasized that the wholesale prices of the mapgmsconsiderably in opposite
direction without any observable reaction of thgara

With regards to countervailing abilities, the markeestigation showed that
independents exert only limited competitive pressur the majors. Customers on the
other hand could jeopardize to a certain extenb#reefits of any coordination. iTunes in

particular was found to have a strong impact orréleerding companies’ pricing

24
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structure decisions. According to the Commissiba,dreation of Sony BMG has not
affected the balance of power that currently exéttveen the majors on the one hand and
iTunes (and increasingly a number of other strdageps, e.g., telecom operators) on the
other.
2. The market for recorded music in physical fornsat

To analyze the market for recorded music, the Casion widened its original
examination of th&ony/BMGmerger by asking for transaction data to evalaate
measure the impact of discounts on net wholes&esrlt collected from the four
majors data related to all transactions of chéis (for the period between 2002 and
2006) with their main customers in all affectedioradl markets.

With regards to market transparency, the Commissooutinized five theories of
harm that have been suggested during the markestigatior’® It assessed the criteria
of transparency in each theory of price-relateddimation, because each theory requires
a specific level of transparency. The Commissiams@tered that a coordination of
mergers covering the prices of their new (chatiyal releases is the most likely theory
if coordination was to take place, as the bulkadés of major recording companies are
realized in the first weeks following the releake investigation indicated, however,
that the level of transparency (which character2BBs, discounts, and markups applied
to retail prices) does not permit a sufficient lesfetransparency. The study of the

discount stability confirmed that, even in the hiyymtical case of full transparency of

% These include (i) coordination at the level of geis; (ii) coordination at the level of each title
pricing; (iii) coordination at the level of pricingplicy (stabilization of current business modéh))
coordination on prices at and shortly after theasé date; and (v) coordination at the level ofmace
terms.Sony/BMG supranote 2, at paras. 530-634. 25
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PPDs, a significant number of sales transactionsotidollow a simple and stable pattern
that could be inferred on the basis of public infation.

With regards to retaliation, two potential mecharssvere evaluated:

1. the exclusion of the deviating company from contmlajoint ventures or joint
activities, and
2. the termination of the tacitly coordinated behawiath respect to prices and
releases of albums.
The Commission reasoned that the absence of anvabe alignment consistent with
terms of coordination confirmed that these meclmasiare no credible means of
retaliation.

With regards to countervailing abilities, the Corasion again concluded that the
independents are not likely to jeopardize the etqueoutcome from any coordinated
behavior. Similar to the findings concerning thgi@l music market, it found that at
least a sizeable proportion of customers (e.gersnarkets) were on the contrary capable
of destabilizing coordination by majors by reducpgchases and advertising on their
products.

On the basis of all the above considerations, tham@ission again concluded that
there was no factual evidence to demonstrate lleatdtified operation would lead to a
strengthening or creation of a collective dominaodition on the online and offline

markets for recorded music.

26
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B. Some Comments on the New Market Investigation ihight of Impala

In its second clearance decision, the Commissiaersabstantial attempts to
address the CFI’s criticisms voicedimpala

First, the new market investigation can rightlyda#led one of the largest and
most complex econometric analyses conducted thus the context of EC merger
control®® For example, in its first examination of tBeny/BMGmerger, the Commission
found some parallelism of the majors’ average gewgknet real prices in the markets for
recorded music. It concluded, however, that thesbrigs were not sufficient as such to
establish existing price coordination, particuldsBcause of the opacity of campaign
discounts. The CFI harshly criticized this reasgriecause the Commission had not
investigated whether campaign discounts repressuffigiently significant element of
the price of albums to be capable of eliminatimgsparency. In response to the CFI's
comments, the Commission widened its new markegstigation to transaction data as a
means to evaluate and measure the impact of discoamet wholesale prices. It thus
significantly extended its original analysis of ti@ 100 sales by collecting data on net
prices, discounts, and wholesale prices for allgbBrt albums sold by all majors in all of
the 15 affected markets (equivalent to millionslafa points). In addition to these
guantitative aspects, it investigated the naturdisifounts and the circumstances in
which record companies use discounts to diminisir PDs.

Second, the Commission fully embraced the poiras\tere raised by the CFI

concerning thdirtourstest. The second clearance decision indeed repgagders to

% press Release IP/07/1437, European CommissiomeverCommission confirms approval of
recorded music joint venture between Sony and Benenn after reassessment subsequent to Court
decision (Oct. 3, 2007). 27
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thelmpalajudgment to stress that, to satisfy the resped&iv®urs condition in the
context of an existing collective dominant posititme mere threat to apply an effective
deterrent mechanism is sufficieitThe Commission even went so far as to explore
whether the three conditions could be establishdulactly (see section 111.B.2 above),
even though the CFI clearly indicated that itsestants in this regard were part of an
obiter dictum’*

Third, the Commission clearly took the CFI's ciigim that it had solely relied on
data relating to and prepared by the notifyingiparo heart. Third-party submissions
were taken into account in all instances (i.egrmfation from other market players—
both majors and independents, independent marlsetredrs, professionals, and so
forth).

These observations indicate that the Commissioshesessfully attempted to
satisfy the high standard of proof imposed by tké¢. CThere are already signs that the
Commission is in fact adapting its overall approechght of the annulment of the 2004
Sony/BMCdecision. For instance, recent cases demonshratéhte Commission’s
requests for information are becoming increasitfghgthy and demandin@.It must be
remembered, however, that the reassessment obtheEBVG concentration is atypical
in at least two ways. For one thing, the Commissias in a unique position to

investigate the actual impact of the merger siheeas already implemented one to three

® Sony/BMGsupranote 2, at paras. 636, 725, 791, 860, 925, 98,1809, 1162, 1215, 1269,
1325, 1381, 1435, 1489 & 1550.

" Impala, supranote 3, at para. 543.

2R. Brandenburger & T. JanssefiaelmpalaJudgment: Does EC Merger Control Need to be Fixed
or Fine-Tuned?3 GOMPETITIONPOL’Y INT'L 308 (2007). 28
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years ago, depending on the territory. The need fmospective analysis to evaluate the
likelihood of the creation of a dominant positioasitherefore limited. What is more, the
normal time pressure to adopt a decision was & peesent. The new clearance decision
was adopted 15 months after the annulment of teedecision, whereas a normal
procedure has a tight schedule of 20 or 115 (ircése of a Phase Il proceeding) working
days. The update of the initial notification of theny BMG joint venture was only
received in January 2007. Moreover, the Commisequested additional information
from both the notifying parties as well as from tieer majors pursuant to Article 11(5)
of the Merger Regulation, which “stopped the clookthe Phase Il proceeding for
another three montH8.

The Commission’s reassessment of the Sony BMG yanture should thus be
seen in its right context. It is indeed doubtfuletiter the Commission could conduct a
similar in-depth market investigation under normcedural circumstances.
V. CONCLUSIONS

The tsunami of judicial defeats in 2002 promptesl @ommission to
fundamentally reform its merger control review @sg as a means to improve the
quality of its decisions (e.g., advancing the useconomic analysis). The annulment of
the 2004Sony/BMCGdecision, representative for the economic sopaistin of merger
control and the Commission’s more cautious appréaefards prohibition, was therefore

generally perceived as a crushing defeat. The aisabfimpalapoints out, however, that

3 Sony/BMGsupranote 2, at para. 6. 29
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the judgment—certainly when seen in light of theere ECJ ruling—is in fact a less-
bitter pill for the Commission than some have atgue

The implications ofmpalaare certainly not without problems. The extent to
which the CFIl used the SO as a benchmark forvigweof the decision is particularly
troublesome. The fact that the ECJ heavily crigdizhe CFl for treating certain
conclusions set out in the SO as established isfthre welcomedA further problematic
aspect ofmpalais the CFI's insistence on obtaining data fronndlparties. Indeed, the
Commission’s increasingly lengthy and demandingrmiation requests in the aftermath
of Impalaalready illustrate the additional burden this add¢h for the Commission and
the (third) parties, to the EC merger review preces

The analysis did not confirm, however, thapalahas significantly raised the
standard of proof. The CFl in fact substantialyéved the evidentiary threshold for
establishing an existing collective dominant positfeven though its statements on the
Airtours test are not unambiguous). Furthermdamgalarightfully clarified that the
standard of proof is equal for clearance and prbbibdecisions. If anything, the 2004
Sony/BMCGdecision demonstrates the drawbacks of an asynwalettandard of proof.
Far from arguing why the merger would not leadh® ¢reation or strengthening of a
collective dominant position, the Commission mainigicated why the evidence was
“not sufficient” to underpin a prohibition decisidompalatherefore rightly confirms that
the Commission cannot opt for a clearance dectsidoe on the safe side but rather must

always take a fully reasoned decision based ondseuldence—a standard the first

30
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clearance decision clearly did not satisfy. Hodgfuhis will also reestablish the legal
certainty that a clearance decision will be permgres the notifying parties have little
control over ensuring that the Commission’s analgsin withstand judicial scrutiny.

The reassessment of the Sony BMG joint venturieas=fore of great strategic
importance, as it has given the Commission a sechadce to prove that it has the
necessary resources and expertise to meet the Goitgr@ourts’ standards. The analysis
of the new clearance decision indicates that syt has been successful. It has been
illustrated, for instance, that the investigatisribased on a far more detailed and
representative dataset and that extensive use ads af third-party submissions.
However, this raises the question whether the Casion has set itself an impossible
precedent with this decision. It is indeed doubttfiait the Commission will be able to
conduct such thorough investigation in a normaty ¥ene-constrained merger review
procedure. The observation that the Commissioratasied the formal statement of
objections stage in several recent merger procgsdsarguably out of fear of judicial
review—already seems to imply that the Commissiselfiis not entirely confident that

it can jump the fence again in a similar fashion.
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