I Can See Clearly Now: Lee Benham, Eyeglasses, And The
Empirical Analysis Of Advertising And The Effects Of
Professional Regulation

By Bruce H. Kobayashi ¢ Timothy ]. Muris’

In his oft quoted dissent in New State Ice v. Liebmann, Justice Brandeis noted that “it is one
of the happy incidents of the federal system that a single courageous State may; if its citizens
choose, serve as a laboratory; and try novel social and economic experiments without risk to the
rest of the country”?> An important by-product of the variation in state law produced by these
laboratories of democracy is the opportunity for empirical research. Measuring the effect of
these different laws, both across states and over time, is now a standard and ubiquitously used
methodology in law and economics.?

Lee Benham’s 1972 article, The Effect of Advertising on the Price of Eyeglasses,* represents
an early, highly influential example of this empirical methodology, where the variation between
state laws permits use of legislative “experiments” to study the effects of differing approaches
to regulation. Benham found that mean prices of eyeglasses in states that prohibit adverti-
sing by optometrists were $6.70 (25 percent) higher than in states that did not prohibit such
advertising.’ Cross-section regression analyses® also found significant increases in the price of
eyeglasses in states with complete restrictions on advertising, with average prices in such states
$7.48 higher” Benham’s main result was robust to the inclusion of a variable to control for entry
restrictions. He also found that mean prices for eyeglasses in states that only banned price ad-
vertising were higher than in states with no restrictions, but lower than in states with complete
advertising restrictions.®

These striking results challenged the conventional economic wisdom that the costs of
advertising raised market prices.” Benham also provided tangible and concrete evidence of both
the costs of economic regulation to consumers and the likely beneficiaries of such regulation.”

While Benham was not the first to exploit variation in state law to measure the effect
of regulation," the clear and straightforward nature of his methodology and results provided
empirical evidence that addressed two important theoretical controversies in economics: the
pro-competitive versus anticompetitive effects of advertising, and the public versus private in-
terest theories of the regulation of licensed occupations. Benham’s article appeared when both
economic and legal analysis of the effects of advertising and regulation were being revised to
incorporate recent advances in the economics of information® and the application of public
choice theory to regulation.”” The article helped create interest in and the subsequent produc-
tion of a robust empirical literature that measured the effects of professional regulation on both
price and quality.* Benham’s piece was also a prominent example of the empirical work that
transformed regulation in general,”” and antitrust law in particular.’® Discussion of the article,
its methodology, and its clear results are a staple of popular economics texts in both microeco-
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nomics” and industrial organization."®

Benham’s article was published shortly before the US Supreme Court’s landmark cases
that reversed its prior decision denying First Amendment protection for commercial speech, in-
cluding advertising.” In Virginia State Board of Pharmacy v. Virginia Citizens Consumer Coun-
cil, the Court overturned a state ban on advertising drug prices, holding that First Amendment
protection applied to commercial speech that was not false or misleading. In Bates v. Arizona
State Bar, the Court applied the First Amendment to allow advertising by a legal clinic.>* In both
cases, the Court applied a cost-benefit analysis in deciding whether to grant First Amendment
protection to advertising.” The influence of the recent advances in economics of information
and advertising was evident in both of these landmark cases, and explicit in Bates.”* Indeed, the
Bates Court used the empirical results from the Benham article to support its conclusions.*

The depth and scope of Benham’s influence can be illustrated by examining citations
to the article.” Figure 1 depicts citations to Benham’s article by year from 1973 (the year after
publication of the article in the Journal of Law & Economics) to 2012.2¢ Over these forty years,
our search found more than 400 citations to Benhams’s article from a diverse set of sources.”
The figure also differentiates the number of citations by source. Specifically, our search found
147 cites in articles published in peer review journals, 117 cites from articles published in law
reviews, 112 cites from published books, 49 cites from working or occasional papers, and 4 cites
from federal court opinions.*

In addition to the overall volume and diversity of the citations, perhaps the most striking
pattern is the relative constancy of the volume of cites over four decades. While citations articles
normally peak soon after they are published and quickly decline after a few years, citations to

Benham’s article remain robust forty years after its
publication. Indeed, the highest yearly total, 18, WHILE CITATIONS ARTICLES NORMALLY

was in 2008, and four of the seven years with ci- PEAK SOON AFTER THEY ARE PUBLISHED
tations of 15 or greater have occurred since 2000. | AND QUICKLY DECLINE AFTER A FEW
Moreover, the large number of recent citations to | vy ARS, CITATIONS TO BENHAM’S ARTICLE
Benham’s article contained in recent unpublished REMAIN ROBUST FORTY YEARS AFTER ITS

working papers suggests that this trend is likely to
continue for some time. PUBLICATION.

Benham’s work had, and will likely continue to have, a direct and important impact on
the agenda of US antitrust agencies. In many regulated professions, regulatory bodies and/or
practitioners continue to attempt to restrict advertising, proscribe relationships with commer-
cial firms, prevent consumers from buying related goods and services from non-professionals,
and expand the list of services that only professionals can provide. Since the mid-1970s, a
combination of court challenges and the Federal Trade Commission and Department of Jus-
tice advocacy efforts before regulatory bodies have helped eliminate most barriers to truth-
ful, non-deceptive advertising by professionals. These agencies, like the Court in Bates, use
the empirical results from Benham’s article to support their position.”” And consistent with the
results of his empirical analysis, prices have decreased when these barriers were eliminated.*
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Figure 1 - Citations to Benham (1972)
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Because other barriers to competition remain, the antitrust agencies continue to apply
the lessons of Benham’s work by attacking anticompetitive restraints in many industries.”> One
area in which the federal antitrust agencies confront such restraints is in health care, including
the professions. The antitrust agencies have acted aggressively to eliminate restraints on adver-
tising, both by bringing cases to lift advertising bans and through advocacy in front of other
government bodies (most notably involving restrictions on direct-to-consumer prescription
drug advertising). On several recent occasions, agencies also have helped persuade state go-
vernments to avoid granting antitrust exemptions that would allow medical professionals to fix
prices.? Indeed, regulatory restrictions that would reduce competition in the sale of eyewear,
the industry studied in Benham’s article, remain a focus.”

Finally, Benham’s article is an early and important example of a broader empirical li-
terature, instrumental in altering both industrial organization economics and related areas of
law. For example, contemporaneous changes in antitrust scholarship and law accompanied
the changes in the economic analysis and legal regulation of advertising discussed above.*
Perhaps the most prominent example involved the then-existing consensus, held by most an-
titrust economists and legal scholars, that industrial concentration itself was a major problem.
This consensus was based on the observed positive correlation between industrial concentra-
tion and accounting profits, but collapsed after the publication of Industrial Concentration: The
New Learning, which contained the proceedings of a 1973 conference that included Harold
Demsetz’s empirical test of the effects of concentration on consumer welfare.” Demsetz’s results
supported the hypothesis that the observed correlation between concentration and profits was
generated by the efficiency of large firms, and not by the effects of market power.** Although
theoretical flaws were relevant in the debate over the effects of concentration, the de-concentra-
tion movement — which sought to break up leading business firms — foundered primarily on
empirical evidence, and Demsetz’s work was among the most important in revealing the flaws
in the existing consensus.”

This new learning soon influenced antitrust law. In THE ANTITRUST AGENCIES
1977, the same year as Bates, the Supreme Court concluded
that antitrust rules must be based on “demonstrable eco- | CONTINUE TO APPLY THE LESSONS
nomic effect”®* Antitrust had moved from an era of com- | OF BENHAM’S WORK BY ATTACKING
petitor protection and de-concentration for its own sake, | ANTICOMPETITIVE RESTRAINTS IN
to one baseq on an ém‘pirilcal founde.ltion.39 More gene}rall.y, MANY INDUSTRIES.
the economic sophistication of antitrust law, both within
the agencies and in court decisions, has improved drama-
tically in recent decades. Lee Benham’s 1972 article played a critical and formative role in that

progress.” <«
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