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Integrating Regulatory and Antitrust Powers: Does It Work? 
Case Studies from Spain and Mexico

BY JUAN DELGADO & ELISA MARISCAL1 

There are a wide variety of possible structures for regulatory regimes in countries. !is article focuses on the 
analysis of multi-purpose regulators that combine regulatory and antitrust powers, such as the Mexican IFT and 
Cofece, as well as the Spanish CNMC. We focus on institutional design, review the existing literature on the pros and 
cons of single-purpose vs. multi-purpose regulators, and use the new Spanish and the Mexican institutional settings 
to contrast how such pros and cons are designed to operate on paper and how they do so in real life. Our goal is to 
look for evidence, at the very initial stage of the reforms in both these countries, of whether these countries are moving 
closer to a rule of law equilibrium.

I.  INTRODUCTION

As evidenced by the recent wave of regulated agencies’ restructuring across the world, both developed and 
developing countries have key concerns regarding establishing agencies that will credibly regulate sectors 
plagued by market failures and/or that will arbiter competition in markets that ought to function freely. !e 
goal of these reforms re"ects a growing concern with building a 
legal order that is e#ective, as well as laying the groundwork to 
provide incentives for citizenry to behave in a lawful manner. 
In other words, establishing an e#ective “rule of law.”

 With this objective in mind, some nations have created both single-purpose regulators and separate 
antitrust authorities, whose sole responsibilities, respectively, are to regulate speci$c sectors and to enforce 
antitrust rules. However, in other nations, there exist multi-purpose institutions covering all imaginable 
combinations. As pointed out by Kovacic & Hyman,2 the most common arrangement is to combine antitrust 
with consumer protection statutes and/or public procurement laws, but other combinations exist. !ese include 
institutions regulating various industries, such as the German Bundesnetzagentur (which regulates energy, 
telecommunications, post, and railways); institutions applying both antitrust law and industry regulation as is 
the case of the Mexican Instituto Federal de Telecomunicaciones (Federal Telecommunications Institute (“IFT”), 
which has regulated and enforced antitrust law in the telecoms sector industry since September 2013); the recently 
created Spanish Comisión Nacional de los Mercados y la Competencia (Markets and Competition Commission 
(“CNMC”) which merged six industry regulators plus the antitrust agency); and the Dutch Authority for 
Consumers and Markets (“ACM”) (which merged the Competition Authority, NMa, the Consumer Protection 
Authority, and the Post and Telecommunications Authority (“OPTA”)).

 !is article focuses on the analysis of multi-purpose regulators that combine regulatory and antitrust 
powers, such as the Mexican IFT, the Spanish CNMC, and the Dutch ACM. We will further argue that 
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the Mexican Federal Economic Competition Commission 
(Comisión Federal de Competencia Económica (“Cofece”)) has 
also become a multi-purpose regulator as it now includes both 
ex post and ex ante regulatory powers—the latter in the form of 
identi!cation of barriers to competition  and compelling access 
to essential inputs, both of which can result in divestiture.

 "e article focuses on institutional design and does not analyze other factors a#ecting regulatory 
outcomes such as framework and enforcement.3 It reviews the existing literature on the pros and cons of 
single-purpose vs. multi-purpose regulators and uses the new Spanish and the Mexican institutional settings 
to illustrate how such pros and cons are designed to operate in paper and how they do so in real life. In other 
words, we look for evidence, at the very initial stage of the reforms in both these countries, whether these 
countries are moving closer to a rule of law equilibrium.4

A.  !e Spanish Reform

In Spain, the government proposed in 2012 the merger of six sector-speci!c regulators (energy, telecoms, 
media, postal, air transport, and railways) and the antitrust enforcer into a single regulator, the CNMC. "e 
proposal was o$cially motivated by recent episodes of con%ict between regulatory and antitrust interventions 
in the telecoms sector as well as the need to reduce the size and cost of the public administration under current 
strict government budget constraints.

 "e decision, however, was heavily criticized for not being the result of rigorous analysis on the needs 
and failures of the existing scheme, putting at risk the experience and achievements of regulatory and antitrust 
policies realized during more than a decade.5 "ere were questions on whether the structure of the new macro-
regulator guaranteed a materialization of the potential bene!ts of the merger.6 

 "e CNMC, now responsible for the regulation of the di#erent industries and for horizontal 
enforcement of antitrust law in all industries, started operations in the last quarter of 2013. CNMC 
is structured around three sector-speci!c investigation directorates (energy; telecoms, audiovisual and 
broadcasting; and transport and postal) and an antitrust directorate. "ere are two resolution chambers: the 
regulatory chamber, which deals with sector-speci!c regulation; and the antitrust chamber, which enforces 
antitrust law. Both chambers meet at plenary sessions to resolve potential con%icts and to deal with general 
topics. "e investigation and resolution phases are formally separated.

 "e institutional reform did not, however, entail major 
legal changes regarding substantive issues—both antitrust law 
and sector-speci!c legislation remain basically unchanged.
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B.  !e Mexican Reform

In Mexico, after more than a decade of trying and failing to enact asymmetric regulation in the telecoms 
industry, the new government of President Peña Nieto set out in its “Pacto por México,” a new route to 
e!ectively implement telecommunications reform. "e reform included changes to the competition agency, 
which had been deeply involved in telecommunications litigation over the last decade. "is pact led to a 
Constitutional reform (June 2013), which granted new powers to a re-founded autonomous antitrust agency 
and created a new telecoms and broadcasting regulator with powers to enforce competition rules in both 
the telecommunications and broadcasting sectors, thus becoming a multi-purpose regulator. While a similar 
proposition has been discussed for other regulated sectors (most notably energy), so far those changes have not 
been enacted.

 In essence, this reform implied an important divestiture of the existing antitrust regulator’s powers, 
which had been notably focused on telecommunications and were absent in other important regulated and 
non-regulated sectors7. While it sought to streamline judicial processes in telecommunications, it may have 
opened the door for a more complicated interaction among regulators; not just in the telecommunications 
sector over the near future, but also with other sector-speci#c regulators, as antitrust and regulatory 
enforcement powers come into question with new changes to various laws.

 For example, a new development in the completely re-written secondary laws dealing with 
competition policy—which come into e!ect on July 7, 2014—entrust Cofece, the new agency, with ex 
post and ex ante powers. While the law maintains Cofece’s powers to enforce remedies for anticompetitive 

conduct and perform merger reviews, it curtails its ability to do so 
in telecommunications and broadcasting. Cofece still has the ability 
to undertake studies into competition conditions in other regulated 
sectors that may trigger price controls and asymmetric regulation, 
but it adds the possibility for Cofece to sanction directly—without 
requiring coordination with other sector regulators and in some cases 
even requiring divestiture—those markets where it considers that 
there are high “barriers to competition” and where economic agents 
or undertakings have control of “essential inputs”.

 "e constitutional reforms of 2013 changed the management of both agencies, establishing a 
complicated system to name the now 7-person board (vs. 5 previous commissioners) through a merit-based 
process. "e process, however, is unnecessarily rigid, e!ectively barring more experienced private-sector 
candidates from ever participating in the plenum of either agency and eliminating the possibility of any 
kind of revolving door policy between government and private sector. We discuss this and some of the other 
challenges that lie ahead for both regulators in the next section.
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II.  INTEGRATING ANTITRUST AND REGULATORY POWERS: A NORMATIVE ANALYSIS

A.  Synergies vs. Con!ict

Following Kovacic & Hyman,8 multi-purpose agencies can realize policy synergies (in addition to other 
administrative synergies) and lower costs associated with coordinating policy between separate institutions 

with related functions. !ey emphasize that such synergies 
will only arise if the functions to be combined are true policy 
complements. Under this view, it might make sense to merge 
institutions that look at similar issues (such as network industry 
regulators) or at the same issue from di"erent angles (such as 
antitrust and regulation in a speci#c sector). If policies are not 

complementary, synergies will not develop. Also, the integration of several functions under one roof might 
contribute to policy coherence by turning a con$ict between institutions into an internal con$ict, but still not 
necessarily provide any synergy.

 Excessive diversity among policy objectives or sectors might lead to lack of specialization, especially 
when the resolution body within the institution is unique, as is the case for the Spanish regulatory chamber 
(all sectors) or for the Mexican IFT board (ex ante and ex post regulation). For example, even if the economic 
principles of network industries regulation are similar, and there might be synergies in coordinating their 
application, there are also sector speci#cities that require sector expertise. A multi-purpose regulator might be 
able to exploit potential synergies but still lack the expertise to address sector speci#c issues.

 Realizing synergies requires an appropriate internal organization that guarantees a coherent outcome. 
!e sum of di"erent operating units dealing with di"erent topics under the same roof does not necessarily 
guarantee the realization of potential synergies. As reported 
by Hyman & Kovacic,9 rivalry between operating units can be 
bene#cial “if it results in synergies that serve the larger aims 
of the agency” but can also be destructive “if it manifests itself 
in credit-claiming or other measures designed to enhance 
the visibility of the operating unit as an end in itself.” !e 
internal organization and the institutional culture are crucial in 
determining the outcome.

 !e creation of multi-purpose regulators dealing with both sector regulation and antitrust enforcement 
can also generate con$icts.10 !e mandate of sector-speci#c regulators is generally broader and includes 
additional objectives other than the promotion of competition. For example, the telecoms regulator might 
encourage infrastructure sharing for environmental or public health reasons, and this might turn into a 
con$ict with competition policy. !erefore, the assessment and the outcome of speci#c cases might di"er 
substantially.
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  A joint mandate to regulate and compete may also 
a!ect the force with which these two objectives are pursued 
and implemented in practice. For example, one important task 
of any antitrust authority is competition advocacy—it may be 
the case that advocacy plays a secondary role (or no role at all) 
compared to regulatory objectives in a given sector. Who then 
advocates competition when the two mandates of a multi-purpose regulator con"ict?

 #e integration of institutions can also increase administrative e$ciency.11 Administrative procedures 
can be simpli%ed and duplication of administrative departments (accounting, human resources, IT) can 
be avoided. #is is generally a second-order bene%t and should by no means be a driver for integration. 
Integration should not be motivated by the possibility of reducing %xed administrative costs (a one-time cost 
bene%t), but should rather be motivated by a policy e$ciency and an increased e!ectiveness that can be passed 
on to the constituency the institution serves (similar to the analysis of e$ciencies under merger review).

B.  Advocacy

#e advocacy functions of regulatory and competition 
authorities refer to those activities beyond law-enforcement 
such as industry studies and reports, comments and 
recommendations on new laws and regulations, and public 
awareness activities that aim to contribute to the authorities’ 
goals. Most antitrust and regulatory agencies have powers to 
take advocacy initiatives in the form of recommendations or 

guidance that are not necessarily binding for the regulated entities, the government, or other agents.

 #e creation of multi-purpose regulators has two potential e!ects on advocacy activities: On the one 
hand, an integrated institution might be more powerful and in"uential but, on the other, the diversity of the 
agenda of a multi-purpose regulator might dilute and weaken its positions.

 A strong multi-purpose regulator will be able to better in"uence decision-makers and get its proposals 
through the political process. Also, being able to use a multi-perspective approach could allow regulators to 
elaborate a more comprehensive and e!ective strategy on sector-speci%c issues.

 A multi-purpose regulator should have access to deeper expertise in regulated sectors, which often 
possess complex and unique competition problems. When speci%c-sector regulators and competition 
authorities are separated, “(c)ompetition authorities often lack the sector-speci%c expertise the regulators do 
have” and “(a)s a consequence, they may easily get caught in a scrimmage of technical arguments with great 
risk to lose the %ght.”12  #erefore, sector-speci%c expertise could help to strengthen competition analysis in 
regulated sectors.
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 Being multi-purpose might, however, a!ect negatively the attainment of some speci"c objectives. 
Advocacy activities within multi-purpose, sector-speci"c regulators combine competition objectives with other 
objectives in their agenda, which could con#ict with competition such as investment promotion, technological 
development, or rapid network deployment. $is will require multi-purpose regulators to make trade-o!s and 
choices, therefore reducing the strength of stand-alone arguments.

 Regulation and competition advocacy require di!erent 
priorities and objectives and therefore their recommendations 
will have di!erent natures implying di!erent approaches.13 
With single-purpose regulators, policy-makers will get “pure” 
competition and regulatory recommendations and any con#ict 
will have to be resolved openly. However, in a multi-purpose 
regulator, the di!erences in approaches will be resolved 
internally, reducing the transparency of the discussion and 
hiding possible discrepancies between the competition and the 
regulatory approaches. $is will imply, for example, that “pure” competition and “pure” regulation-speci"c 
advocacy arguments will be weakened vs. the case of a single-purpose regulator.14

 
 Any bias towards a more regulatory approach or a more competition-oriented approach will depend 
on the internal structure of advocacy units: If sector-speci"c units take the lead in sector-speci"c advocacy 
initiatives, competition arguments can be undermined. $e balance of the "nal outcome will depend to a large 
extent on the internal allocation of responsibilities, and especially on whether the relationships between the 
competition and the regulation sta! are cooperative or competitive.

 Finally, these implications for the advocacy functions will just be present in regulated sectors. Advocacy 
in non-regulated industries will mostly focus on competition aspects, which can result in an unbalanced 
advocacy approach to regulated vs. non-regulated industries.

C.  Independence vs. Accountability

Agency independence is essential for e%cient application of competition law and regulation. An independent 
institution will avoid political interference that can a!ect the agencies’ objectives and e!ectiveness. 
An independent agency will solve commitment problems that can exist when it has strong ties to the 
government.15  Also, independence of competition authorities is linked to e!ective antitrust enforcement.16 

 Governments can try to in#uence regulatory and antitrust policy enforcement in order to bene"t their own 
political agenda. If the independence of regulators is not fully guaranteed by the legal framework, the existence 
of fewer multi-purpose regulators might facilitate government control and in#uence on regulatory decisions. On 
the contrary, the existence of several regulators overlooking a speci"c issue—say a merger in the communications 
industry, which is analyzed by both the antitrust authority and the sector-speci"c regulator—might make the 
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implementation of the government agenda more di!cult.
 
 Responsibilities for a speci"c sector might be diluted 
if the sector is supervised by several regulators. #us, the 
integration of competition and regulatory powers can solve the 
problem of assigning responsibilities and thus improve accountability.17  Sector-speci"c regulators can always 
blame the competition authority for the de"cient functioning of a market (and vice versa). On the other hand, 
a too broad agenda can make the assumption of responsibilities by top managers more di!cult since they 
might not be able to get a deep knowledge in all subjects.

 An independent agency contributes towards building a country’s “rule of law” through its ability to 
enforce laws that are known and relatively settled, and which undergo revisions by a judiciary that is schooled 
in legal reasoning and is independent of political manipulation. In addition, an independent agency will more 

likely use its powers to enforce technical decisions and rules vs. 
short-term political goals or agendas. #is contributes towards 
compliance with these laws, as people are more likely to comply 
with rules that are viewed as treating them “fairly”.18

 
 On the other hand, critics note that autonomous institutions tend to represent an autonomous 
bureaucracy and hence are beyond the reach of the general citizenry, as they are not beholden to the voting 
public. A solution to this valid critique is ensuring that these agencies function in a transparent manner 
and that they are accountable, making the risk of capture less serious. Increasing independence makes 
an institution’s accountability more di!cult. Independence from the political process is important, but 
independent regulators must have some form of mechanism in which they are accountable via, for example, 
the control of their budgets or through the disclosure and transparency of their activities.19

D.  Coherence and Coordination: !e Value of Primacy and Deference

When an agency is reformed to incorporate a combination of duties, one of the "rst questions that arises 
is whether its policy remains coherent or not. In other words, the considerations of complementarity in its 
new functions, which we discussed above, are crucial to its e!cient functioning. Nevertheless, coherence 

considerations rarely make it into the legislative discussion. A 
consequence is that the consistency of new mandates within an 
agency will have to be resolved within the organization—not in 
an open and transparent manner, but as decisions are enacted. It 
is usually the outcome of an agency’s decisions, and not its legal 
mandate, that will determine the "nal e$ects of the reorganization 
brought about by a legal change in regulators.20  

 #e issue of coherence in an agency facing a multiplicity of objectives or, if concurrence exists, when 
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an agency is required to coordinate with another will a!ect 
an agency’s credibility with the parties it regulates. Taking 
the "rst issue into account, an organization with varied and 
con#icting mandates will lack credibility when it enacts certain 
policy objectives since other purposes written into laws and 
regulations can eventually become a priority and may or may 
not con#ict with the agency’s current actions. $is problem 
exists whether the agency is multi-membered or managed by a single person.

 If we consider the second issue, the lack of coherence in the face of concurrency, agencies with 
concurrent mandates but di!ering objectives will have to solve the problem of coordination to ensure that 
their decisions lend certainty to the undertakings they regulate. Coordination will very likely result in a slower 
decision process as collaboration takes place. Coordination problems are sometimes solved internally, but they 
may play out in public or over long periods of time, leading to a lack of predictability in enforcement and 
policy application.

 Coherence and coordination issues among regulators 
are sometimes resolved through mergers or separation of 
powers. $is a!ects the institutional design of regulatory bodies 
and their setup as single (specialized) or multiple enforcers of 
competition policy. A single antitrust enforcer has exclusive 
enforcement in these matters and so coherence problems are 

eliminated—but not necessarily coordination problems, as the enforcer’s actions may hinge upon sectors 
regulated by a di!erent agency.

 In the case of multiple enforcers Kovacic & Hyman21 note a plurality of models, going from the 
concurrence of agencies with similar mandates (the DOJ Antitrust Division and the FTC), di!erent levels of 
government (federal and state), shared or concurrent responsibilities among regulators (FCC and DOJ), to the 
models we are addressing here: a multi-purpose, multi-sectorial agency with antitrust and regulatory powers 
over various regulated sectors (the case of Spain), or a specialized antitrust agency across all sectors but one 
where a sector regulator has multi-purpose objectives as it can regulate and apply antitrust law exclusively (the 
case of Mexico’s Cofece and IFT).

 In seeking to solve coherence and coordination problems through new institutional design, potential 
new problems need to be considered—such as cost (where will the money come from?), capture (is it easier 
or harder to capture a single purpose regulator that oversees multiple sectors but needs to coordinate in order 
to enforce the law or a multi-purpose regulator who may have con#icting objectives?), and political in#uence 
(who is bene"tting from the new design and is this an equilibrium that truly improves the social outcome vis-
à-vis the previous setup?).
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 For the problems laid out above, it should become clearer that intervening at the level of institutional 
design by creating or merging agencies is not necessarily a simple solution. A proliferation of regulatory agencies 
increases the risk of jurisdictional overlaps and therefore of con!icts, particularly when primacy or deference has 
not been agreed upon or established. 

 For example, Petit argues that the traditional distinction between ex ante enforcement (regulators) and 
ex post sanctions (competition agencies) is overly simplistic.22 Sector regulation has incorporated the opening 
of markets and elimination of bottlenecks in its mandate, bringing it closer to competition law standards, 
while competition agencies, particularly in Europe, have 
increasingly taken on “quasi-regulatory enforcement policies.” 
In contrast, merging all objectives into an “all powerful” agency 
may simply internalize a problem that was publicly evident 
before. "e problems then change, giving rise to a lack of 
transparency in priority setting and resolution, a need for accountability as all power becomes concentrated 
into fewer actors, and a greater coherence problem as multiple mandates and priorities need to be reconciled.

E.  Priority Setting

Priority setting might be diluted under a multi-purpose regulator. A too broad mandate can be translated into 
confusion about both objectives and the criteria needed to make a preliminary assessment of the seriousness 
and importance of some matters.23 In addition, a broad mandate risks leaving a discussion of policy priorities 
in the hands of an agency based on its own set of internal restrictions, which may or may not coincide with 
the expectations set out by the legislative branch or the public in general. To put it bluntly, a broad mandate 

with no transparency requirements about the allotment of 
funds, setting of goals, etc. may lead to an agency working hard 
but underperforming relative to a performance bar expected by 
society. "us an agency’s credibility and branding in terms of 
the work it is capable of doing are crucial to set expectations in 
line with its priorities.

 "is is especially relevant when the objectives of di#erent divisions of a multi-purpose regulator 
con!ict. For example, in a regulator with joint powers for regulation and competition in the telecoms sector, 
the regulation division may give priority to rapid infrastructure deployment over the existence of competitive 
markets. In such a case, a multi-purpose agency would have to balance which combination of policy objectives 
better serves society. If the mechanism for setting priorities is not well de$ned and su%ciently transparent, 
the quality of the regulatory process might be a#ected and the outcome might not necessarily enhance social 
welfare.

 "e integration of di#erent powers and responsibilities under one roof will require, at least initially, a 
lot of e#ort to integrate, coordinate, and maintain the overall internal coherence. "ere are risks that 
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an agency’s priorities will be biased towards internal procedures rather than focused on policy objectives. 
Although such a risk is in principle temporary, it might become permanent if not properly addressed.

F.  Regulatory Capture and Regulatory Arbitrage

According to Cseres, “concerns about agency capture may dictate to have agencies with broad jurisdictions to 
make them more likely to resist pressure from any one interest group.”24 Similarly, Kovacic & Hyman state 
that “[a] multiplicity of functions does provide a safeguard against capture. Owing to the breadth and diversity 
of its duties, a multi-purpose agency provides a more elusive target for any single industry group.”25 !e risk 
of regulatory capture seems therefore to be reduced when competition and regulation are integrated under a 
multi-purpose institution. Also, a multi-purpose, multi-sector regulator will be exposed to a larger number of 
industries and therefore be able to use experience across sectors 
to adopt more informed and unbiased decisions in speci"c 
sectors, reducing not only conscious but also unconscious 
potential capture.

 However, there are also views arguing that the integration of regulatory and competition powers 
could actually increase the in#uence of the industry on the regulator because “[s]plitting regulatory tasks and 
monitoring technologies among several non-benevolent regulators may reduce their discretion in engaging 
in socially wasteful activities.”26 !is is the case when di$erent institutions have shared powers over a speci"c 
sector; for example, in the case that the competition authority can review decisions by regulators.

 !erefore, the overall e$ect of the integration of functions in one single regulator can reduce the risk 
of capture when regulators prior to the integrations were too small and there was not an e$ective control 
of decisions between agencies; but it could be negative when regulators were already large enough but 
competition authorities could review regulators’ decisions.

 Finally, the existence of discrepancies between regulators that have concurrent (vs. complementary) 
powers over one sector can result in regulatory arbitrage. Companies can look for those agencies whose 
decisions are more favorable to them through “forum shopping.” !e integration of competition and 
regulatory powers might reduce forum-shopping opportunities, improving agencies’ use of resources and 
policy instruments.

 III.  THE CASES OF SPAIN AND MEXICO

A.  Institutional Reform in Spain

1.  Background

!e new multi-purpose regulatory authority in Spain, the Comisión Nacional de los Mercados y la 
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Competencia (“CNMC”) (in English, the Markets and Competition 
National Commission) started operations in October 2013.27  !e 
new CNMC integrated the former antitrust authority, Comisión 
Nacional de la Competencia (“CNC”) and six sector-speci"c 
regulators responsible for telecommunications, audiovisual media, 
energy, railways, airports, and postal services28 (of which two were 
projected but not yet created).29 

 !e Spanish government put forward several reasons for this institutional reform. Chief among them 
were increasing the coherence between regulatory and antitrust decisions through better integration of ex-ante 
regulation and ex-post antitrust enforcement, reducing costs by increasing administrative e#ciency, reducing the 
risk of regulatory capture, and integrating ex-ante and ex-post approaches. Other political motivations for the 
merger were widely discussed in the press at the time since one of the consequences of the integration was the 
dismissal of the previous members of the di$erent boards and the appointment of new members by the new 
parliamentary majority.30 

 !e creation of the macro-regulator involved a re-assignation of responsibilities, and some minor 
previous regulators’ functions were assigned to the respective ministries.31 

 !e new CNMC consists of a decision board, composed of ten members, and four Directorates 
(antitrust, energy, telecommunications and audiovisual, and transport and postal services). !ere are other 
horizontal units such as a legal service that reports to the board and a competition advocacy department that 
reports directly to the Chairman.

 !e board is divided in two chambers: the antitrust chamber, chaired by the Chairman, and 
the regulatory chamber, chaired by the Deputy Chairman. !e antitrust chamber deals with antitrust 
infringements and mergers, and the regulatory chamber deals with ex-ante sector-speci"c regulation in all 
industries covered by the sector Directorates. !ere is a mechanism for exchanging opinions between chambers 
and discrepancies between chambers are resolved at plenary sessions of the two chambers.

 !e members of the board are proposed by the government for a six-year non-renewable term, and 
approved by the Parliament. !e appointment criteria are completely opaque. !e actual board members 
proposed by the government did not face any opposition in Parliament where the party supporting the 
government had an absolute majority.

 For infringement proceedings, there is a functional separation between the board and the four 
directorates.32  Directorates conduct investigations in infringement cases. Once the investigation phase is 
"nalized, the Directorate makes a proposal to the Board, which analyzes it and adopts a decision (which does 
not necessarily follow the line of the proposal).

THE STRUCTURE DOES NOT ALLOW 
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2.  Assessment

•  Synergies vs. Con!ict

 !e new CNMC is organized into four Directorates that replicate the structure of the former 
independent regulators (antitrust, energy, telecoms plus the new audiovisual powers, and transport which 
includes the former railways and postal regulators plus the new 
airports regulator). !e structure does not allow elucidating 
how potential synergies across departments can arise, so 
creating synergies will depend on how the institutional culture 
develops (i.e. whether there is collaboration or rivalry between 
departments).

 Synergies might potentially arise at the Board level both within the regulatory chamber that will 
deal with the several industries and therefore can apply consistent regulatory principles, and across chambers 
since the consultation mechanism between chambers can realize synergies between regulation and antitrust 
enforcement.

 However, there are obstacles to the realization of synergies:

• if there is no collaboration across departments, synergies at the board level might come too late in the 
procedure;

• the diverse agenda of the regulatory chamber can lead to a lack of specialization of board members 
and inability to exploit potential synergies; and

• the functioning of the cross-chambers consultation mechanism will depend on the rules established 
and on whether Board members adopt a con"ict or a collaborative attitude. Games of power between 
chambers might make synergies more di#cult to arise.

 Finally, the Spanish government argued that the increased administrative e#ciency derived from 
the removal of duplicated costs and the simpli$cation of 
the structure of the regulator would produce important cost 
savings, an argument that is especially relevant under the 
current public budget constraint. !e government predicted 
cost savings of EUR 28 million.33 However, this is a side 
argument that does not justify per se the creation of a multi-
purpose regulator, unless there are also important policy 
synergies.34
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•  Advocacy

 !e fact that the CNMC is a bigger institution with broader responsibilities makes it potentially more 
in"uential over the legislative process. Also, combining sector-speci#c and competition expertise puts the 
institution in a better position to submit more informed opinions on sector-speci#c regulatory initiatives or to 
create more comprehensive market studies.

 However, depending on how responsibilities are assigned internally, this combination could also 
introduce some bias. !e new CNMC maintains a separate competition advocacy department, which already 
existed in the preceding antitrust agency. !is department is in charge of elaborating market studies as well 
as participating in the legislative process through non-binding reports and recommendations. However, it 
is not clear from the CNMC structure and functions how advocacy responsibilities are assigned within the 
regulator, and whether advocacy initiatives in the regulated sectors will be led by sector-speci#c units or 
coordinated by the competition advocacy unit. In the former case, competition arguments might become of 
secondary importance in favor of other regulatory goals. In either case, “pure” competition arguments will be 
undermined since the promotion of competition will no longer 
be the sole goal of the institution. Also, if the advocacy reports 
in regulated sectors are approved by the regulatory chamber, 
the regulatory bias might be reinforced.35 

 !e integration of regulatory and competition powers under the CNMC does not necessarily mean 
that discrepancies will disappear, but rather that they will be resolved internally. Possible internal con"icts 
might not be visible to policymakers and legislators who will receive a sole report. To avoid this, the advocacy 
reports should re"ect any potential con"icts between regulation and competition advocacy and should not 
attempt to reconcile them.

 Again, the outcome will very much depend on whether the directorates and chambers adopt a 
cooperative or a rivalry approach. A rivalry approach is not necessarily negative if it enriches the discussion and 
such discussion is re"ected in a transparent manner in the #nal report. Under the current setting, it is di$cult 
to anticipate which model will prevail.

•  Independence vs. Accountability

 !e creation of the CNMC did not entail major changes in the system of appointment of board 
members, which are proposed by the government and heard by the Parliament. !e current appointment 
system lacks transparency and is not necessarily based on the merits of the candidates. Under this setting, the 
smaller number of board members and the fact that they are politically appointed make the risk of government 
in"uence more likely.36  Also, the excessively broad agenda of the regulatory chamber and the lack of expertise 
of some board members in both chambers make board members more exposed to government in"uence.

BOTH TIMING AND POWERS DIFFER 
IN ANTITRUST AND REGULATORY 
INTERVENTIONS
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 Accountability is, in principle, expected to improve, since in regulated sectors a sole institution will be 
responsible for the supervision of the markets and the enforcement of antitrust law.37

 
 !e new institution budget is set by the government, which reduces the independence of the agency 
but makes it more accountable.38 39 However, the large number of industries covered by the new agency and 
the small size of the chambers ("ve members each) make it di#cult for board members to know the details 

of all the adopted decisions. For example, according to the 
Chairman of the CNMC, the board has adopted nearly 1,000 
decisions during its "rst eight months of operation,40 of which 
almost three-quarters corresponded to the regulatory chamber. 
 

 !is implies that the "ve members of the regulatory chamber have adopted an average of 20 decisions 
per week in six industries. 

 !e number of decisions is likely to increase in sectors such as railways and airports, which are at early 
stages of liberalization. !e topics range from technical network issues to audiovisual contents and advertising 
regulation. It is therefore not credible that the members of the regulatory chamber will be able to take proper 
responsibility for such a volume of decisions covering such a broad set of issues.

•  Coherence and Coordination

 One of the reasons put forward by the Spanish government to justify the merger was to address 
some concerns regarding con$icting decisions of industry regulators and the antitrust agency.41 Companies 
claimed that this led to high regulatory uncertainty. !e CNMC can promote a more coherent application of 
competition principles in regulated sectors.

 However, there are factors that could limit coordination:

1. Coordination depends not only on the institutional arrangements but also on the institutional 
culture. If the sector-speci"c divisions and the competition division do not develop a culture of 
cooperation, coherence will not be guaranteed.

2. !e di%erent natures of regulatory and competition administrative procedures make a formal 
coordination di#cult. Both timing and powers di%er in antitrust and regulatory interventions. While 
regulatory intervention is normally ex ante and does 
not aim to sanction, antitrust investigations are ex post 
and aim to sanction speci"c conducts. !is di%erence 
is blurred but not totally eliminated under the current 
convergence of regulatory and antitrust principles.
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3. It is also not clear how such coordination will be articulated at directorate and board levels. If 
coordination does not occur explicitly at directorate and at board levels, the integration might result 
in an internalization of potential con!icts leading to a lack of transparency in resolution. "is problem 
might be aggravated by the multiple mandates of the regulator and the di#culty in reconciling 
priorities and objectives.

•  Priority Setting

 "e CNMC has integrated supervisory powers over a large number of sectors, which could lead to a 
dilution of priority setting. In its $rst strategic plan42 presented 
in May 2014, the CNMC set three broad goals that are not 
speci$c to a multi-purpose regulator: rigorous interventions, 
transparency and independence, and the realization of synergies. 
It then developed a list of actions, which are mostly related to 
the process (e.g. an integrated approach to problems, internal 

communication, e#cient use of resources). Just a few actions refer to vague policy objectives such as the active 
prosecution of cartels.

 Such a broad strategic plan does not provide indications of how priorities will be set and internal 
con!icts will be solved but, on the contrary, it keeps a large degree of uncertainty regarding policy objectives, 
decision mechanisms, and internal allocation of human and $nancial resources of the new regulator.

 Also, the fact that there is no organic integration of the antitrust and the regulatory departments 
means the setting of priorities at directorate level will not truly bene$t from an integrated institutional setting. 
Only the Plenary of the Board is in a position to set comprehensive priorities covering regulation and antitrust 
but the separation of the investigation and the decision phases and the broad range of issues covered by the 
Board make the process of setting priorities a complex task.

•  Regulatory Capture and Regulatory Arbitrage

 To prevent regulatory capture was one of the drivers of the reform. "is is certainly an issue for the 
smaller regulators (railway, postal, and the yet to be created, airports regulator), since they may lack enough 
resources to face monopolies or quasi-monopolies in their respective markets.43 A large multi-sector regulator 
reduces in principle the risk of being captured.

 "ere are two aspects that may contribute to maintain or increase the risk of regulatory capture: First, 
the structure of the new regulator keeps industry responsibilities under di%erent directorates which are still 
subject to capture by big industry players. Second, the broad agenda of the regulatory chamber means that 
members of the chamber cannot be experts on all supervised sectors and therefore might be more receptive to 
arguments by large industry players. "e risk of capture will therefore depend on the degree to which the 
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competition division can be heard, and the extent to which the interplay between chambers can limit the risk 
of capture of sector-speci!c divisions and of the regulatory chamber.44  

 Finally, it is not clear that “forum shopping” will be 
attenuated under the new structure since complaints will still 
follow di"erent routes depending on whether they are submitted 
on the basis of sector regulation or competition law. Regulatory 
complaints will be dealt with by sector-speci!c units and decided 
by the regulatory chamber. Competition complaints will be 
investigated by the competition division and decided by the competition chamber. Depending on the level of 
coordination and control across divisions and across chambers, forum shopping might or might not be reduced.

B.  Institutional Reform in Mexico

1.  Background

 In its “exposition of motives” to the 2013 constitutional amendment, the Mexican government noted 
two key objectives that had a direct incidence on telecommunications and antitrust under the “Pact for 
Mexico,” which all three major political parties signed at the beginning of President Peña Nieto’s presidency in 
2012:

1. “Extend the bene!ts of an economy formed through competitive markets.” Within this agreement 
the government agreed to strengthen the Federal Competition Commission (CFC at the time, now 
“Cofece”) and create specialized tribunals in competition and telecommunications.

2. “Guarantee equitable access to world-class telecommunication services.” Meaning that a 
right of access to broadband would be recognized, and the sector regulator Comisión Federal de 
Telecomunicaciones (COFETEL at the time, now “IFT”) would be granted autonomy. In addition, 
a telecommunications backbone would be developed and competition would be instilled in 
broadcasting, telephony, and data services.

 After a very short discussion period from late February to early April of 2013, Congress voted to pass 
changes to various articles in the Constitution. #ese Constitutional reforms triggered the formation of new 
telecommunications and competition authorities in Mexico and came into e"ect on June 11, 2013.

 A rare characteristic of the constitutional reforms was 
the length and detail of the amendments. Constitutions are 
usually meant to be coordinating devices among heterogeneous 
actors that aid in the enforcement of the law, but are not meant 
to dictate behaviors or transform culture.45 #ey provide a 
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framework with which to evaluate both transgressions to rules and the e!ectiveness of enforcement. In the case 
of the Mexican reforms, the stated aim of the legislators in drafting lengthy permanent and transitory articles 
was to avoid special interests from subsequently “watering down” any signi"cant changes during the process 
of drafting the secondary legislation. Given how long the drafting of secondary legislation has taken, these 
concerns may not have been completely without grounds.46 

 #e newly formed authorities were granted autonomy—a completely novel form of institutional 
makeup in Mexico until now, with the exception of the Central Bank, the Statistics O$ce, and the Electoral 
Commission. Autonomy does strengthen the mandate of these institutions but generates a number of practical 

di$culties and uncertainties, from the very basic: Who issues 
their codes of rulings? How are funds to be disbursed to them? 
Should legal adjustments be made to ensure they comply 
with the transparency and civil service responsibilities that the 
remaining federal public administration entities follow? To 

the more complex: How do two autonomous regulators interact with regulators that, while being technically 
autonomous, belong to the executive and may have a di!erent standing with the judiciary? If they are 
completely autonomous, are they a fourth branch of government and, if so, are they even constitutional?

 New commissioners were selected through an open, merit-based process and began their 
responsibilities in September 2013, basing their power on two old laws, Federal Telecommunications Act 1996 
(“LFT”) and Federal Economic Competition Law of 1993 (“LFCE”)—both of these having been amended 
partially over time. Meanwhile as secondary legislation has not yet been passed, the two new institutions have 
not yet formally announced their internal restructure, as it is dependent on bylaws to secondary legislations 
that have not come into force. We will, nevertheless, describe in general terms the current institutional make 
up with the caveat that it is still undergoing changes as we draft this article.

 IFT will likely have to face a di!erence in the interaction that exists between the substantive or 
technical areas and its plenum in a regulation vs. a competition context. While technical areas work with and 
report to the plenum on a regular basis while performing their various duties aimed at designing, supervising, 
and enforcing regulation, the nature of the interaction in an adversarial context, as is the case with antitrust, is 
completely di!erent. #e new regulator will have to “wall o!” the investigation and merger review case teams 
to avoid being accused of acting as a judge, jury, and executioner.

 #is, of course, is not a problem in Cofece where technical areas have been accustomed to working 
at arms length with its plenum. In fact, reforms which very strictly separate the investigative from the trial 
phases of the case were aimed at increasing procedural fairness and further legitimizing Cofece’s decisions. #e 
Investigative Unit Head (Autoridad Investigadora (“AI”)) has been raised to the level of the commissioners. 
#e Plenum no longer relies on the AI to oversee the trial portion of a case, and a new Instruction Secretary 
position has been created to give continuity and report to Plenum. New powers on reviewing “barriers to 
competition”—currently being interpreted as the possibility of undertaking market studies—and determining 
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“essential inputs” will likely lead to a restructuring of competencies between various directorates: regulated 
markets, economic studies, and perhaps even unilateral conduct investigations, since “essential inputs” are also 
regarded as an abuse of dominance conduct.

2.  Assessment

•  Synergies vs. Con!ict

 !e most signi"cant change comes in IFT with a completely new unit (Unidad de Competencia 
Económica (“UCE”) charged with overseeing antitrust investigations and modeled after Cofece’s previous 
model. One of the stated objectives with the reform was to allow better cooperation and information sharing 
between the sector regulators and the area charged with overseeing antitrust. !e reasoning for the merger was 
precisely to exploit these synergies.

 !e UCE is broken into three directorates: a merger review, an investigation and an adjudication area 
meant to keep separate the inquiry of anticompetitive allegations, and merger review during the trial portion 
of the legal procedure. Competition advocacy remains with the o#ce of the head of the UCE who collaborates 
with the other units within IFT but at the same time functions as an independent division within IFT since it 
has to respect one of the key reforms introduced in the Constitution, which is the separation of investigative 
work from the decision-making process. Although this can be seen as applying to the plenum in deciding 
competition cases, it remains to be seen how regulatory analyses and decisions, which are ex ante, will not be 
“contaminated” with ex post resolutions applying on a case-by-case basis to individual economic agents—an 
issue of coherence which we take up later.

 In the case of Cofece, a similar problem does not arise 
since its directorates of investigation have traditionally been 
separated from its market and economic studies directorates. 
!e latter two will likely no longer report to the Investigation 
Area Head (the Executive Secretary) but to a new Instruction 
Secretary or similar o#ce charged with following the trial phase 
of the cases and perhaps the advocacy obligations of Cofece. 
In terms of Cofece, no synergies are gained from the new makeup imposed by the Constitution, but a larger 
bureaucracy—with an incommensurate budget—will have to be created.

 As Hyman & Kovacic mention,47 it is a common complaint among regulated entities that additional 
powers are rarely assigned new budgets that allow them to face these new responsibilities. In this case, 
Congress did increase budgets for both: IFT’s threefold (350 percent increased from approximately U.S. $50 
million to U.S. $230 million) and Cofece’s 33 percent. Cofece’s budget increase will hardly cover the fees for 
the new administration responsibilities and two additional commissioners’ posts with their respective sta$s.

ANOTHER POINT OF CONCERN 
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 In addition, Cofece was not allowed to introduce changes to the law that would enable it to obtain 
monies from late fees or from merger noti!cations. One immediately visible e"ect has been its inability 
to retain a large portion of its quali!ed sta" as an important number of competition experts have left the 
old antitrust regulator for better salaries and positions with the new telecommunications regulator. #e 
incorporation of experienced competition economists and lawyers is an important boost to IFT, but it has 
come at a cost to Cofece, which even before the reforms often su"ered from a shortage of quali!ed economists 
and lawyers.

•  Advocacy

 Having joint regulatory and competition knowledge may better position IFT to lobby Congress for 
important regulatory changes. With both regulatory and competition knowledge it will be able to make more 
informed opinions but, as is the case of Spain, additional responsibilities while sometimes complementary 

may also be con$icting and lead to bias in decision-making. In 
contrast to the CNMC, the same plenum decides regulatory 
and competition cases so that two con$icting positions will very 

likely be resolved inside the organization and not be subject to external scrutiny and discussion. #at is, unless 
the new regulator adheres to transparency criteria that present competition and regulatory arguments side by 
side.

 Given the size of the Competition Unit vis-à-vis the other units at IFT, there is a very real risk that 
regulatory-based considerations will trump competition ones and that advocacy will be weakened within the 
IFT. A concurrency of faculties in advocacy opinions in telecom with Cofece would be a welcome reform in 
the future.

•  Independence vs. Accountability

 #e possibility for reelection as president of each agency after an initial four-year term, subject to 
Congressional decision, puts in jeopardy the independence with which the presidents of IFT and Cofece will 
act over his or her initial four-year terms.

 Another point of concern are the strict guidelines that 
Congress has imposed on future and meritorious candidates 
which will likely result in good public servants—but only 
public servants—having the possibility to be appointed as 
commissioners. To avoid regulatory capture the law forbids any 
person who has worked or represented an economic agent subject 
to regulation or investigation during the three prior years to their 
appointment to become an eligible candidate for Commissioner. In addition, there is a bar against candidates 
serving in companies that were subject to regulation or investigation during the three subsequent years after 
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they served as commissioners. !e likelihood that anyone but political appointees and civil servants will ful"ll 
or agree to these conditions is low making independence suspect over time.

 With the degree of scrutiny they are facing as completely new autonomous institutions—one that 
will likely continue—both regulators have so far been cautious 
and responsible about publishing their annual work plans and 
quarterly reports. !e production of guidelines, foreseen in the 
secondary legislation, that will make transparent and provide 

certainty in their enforcement actions will be a crucial metric for how accountable they are in the future.

•  Coherence, Coordination, and Priority Setting

 A key driver for the constitutional amendment that granted competition powers to the 
telecommunications regulator was to improve the coordination that had been lacking even if improving 
between CFC and COFETEL. Nevertheless, there was no clear analysis of the reasons that had led to this 
poor coordination, created mostly by the CFC’s determinations of a lack of e#ective competition conditions 
that were the trigger to impose asymmetric regulation. Consequently all competition powers were granted to 
IFT (mergers, investigations, advocacy), not just those relating to the imposition of regulation. As a result, the 
new telecommunications entity has a large and not necessarily complementary mandate re$ected in its annual 
work plan for 2014, which includes: freedom of speech and universal access; competition, free market access, 
and eliminating restrictions to competition and innovation; ensuring quality, competitive prices, and security; 
regulating and supervising the use of spectrum, networks, and telecommunications and broadcasting services; 
and protecting rights of users and audiences.48 

 It will be a challenge for IFT to manage and prioritize its diverse mandate. !is may be re$ected 
in the judiciary, where economic agents have traditionally turned when defending con$icting rules or their 
enforcement. !e newly minted specialized tribunals will have an important workload in ensuring that the 
new reforms do not deteriorate into excessive and unnecessary litigation, as was the case before.

 Another important aspect to note is that although the merging of competition authority into the 
telecommunications regulator was seen as a “clean” way of resolving coordination problems, coordination 
will still be key between IFT and Cofece. Both have to enforce the same law in competition matters, and 
any similarities or discrepancies with which they do so may result in excessive litigation brought before the 
tribunals or the possibility of regulatory arbitrage, which we take up next.

•  Regulatory Capture and Regulatory Arbitrage

 Although there are certain undertakings that very clearly fall into the purview of the 
telecommunications regulator, there are others such as value-added services operators, which lie in a grey area. 
Much has been written about the behind the scenes disputes between U.S. regulators regarding their own 
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purviews,49 but this is new to Mexico and will present not just an interesting coordination challenge between 
IFT and Cofece, but could open up a new avenue of litigation among economic agents falling into this grey 
area and seeking to arbitrage between them.

 Avoiding regulatory capture should not impose unnecessary burdens on the authority, but the rigidity 
with which investigative and resolution phases have been separated results in an important and likely unnecessary 
burden on the authorities. In the case of competition, historically there were internal complaints of having very 
little interaction between the technical areas and plenum to the point where commissioners only heard one side 
of the argument (the external parties) and not the other (the directorates). We hope to take up this point in 
future research.

IV.  CONCLUSIONS AND FUTURE RESEARCH

!ere are synergies and bene"ts to gathering regulatory and competition powers under one roof, but in order 
for these elements to be exploited special attention should be put on institutional and organizational design. 
Just merging several institutions into one larger one does not guarantee the realization of promised synergies 
and bene"ts.

 !e building of an institutional culture is also important. Like in any merger, there are aspects of 
institutional culture that are valuable in the separate entities and thus need to be preserved, while others 
have to be modi"ed either for the joint entity or for individual departments or subsidiaries. In essence, the 
creation of a new culture is needed to change the way of working. !ere needs to be a clear strategy driven 
by top management and absorbed by the sta#. As pointed by Lyons50 for the U.K.’s CMA, the "rst thing 
the chairman and the board members of the new institutions will have to get right is a “common culture of 
genuinely independent collective decision making.”

 Within this process clear risks need to be recognized, such as the risk of running independent divisions 
with no clear unifying mandate (it need not be single, but it must be cohesive and priorities need to be clear). 
Externally, the government has to believe in the concept of an independent institution. As pointed out by 
Had"eld & Weingast, “this is not just a matter of building institutions; it requires the achievement of a shift in 
common knowledge systems of beliefs.”51  

 A transitional period is essential to ensure that there is enough $exibility to adjust to change and 
ensure a smooth transfer of the strengths, knowledge, and experience from previous institutions into the 
new organization. When a transitional period is clearly announced it also signals to all parties—internal and 
external to the new agency—that the period of uncertainty is "nite and reduces posturing and opportunistic 
behavior by economic agents as change is enacted and implemented.

 !e con"guration of a small board with enormous responsibilities over a broad number of sectors and 
a complex system of interactions between chambers can act as a bottleneck to the functioning of the 
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institution. A more sensible option seems to opt either for the German model (with nine specialized ruling 
chambers) or for the Dutch model (with a minimalistic board with limited managerial responsibilities).

 Increased responsibilities require even better appointment mechanisms that select the best candidates 
to occupy the decision posts. In both cases described here, the current mechanism does not guarantee a 
transparent selection of the best candidates going forward, and in some cases not necessarily based on their 
merits. If the quality of the board is important in a single-purpose regulator, it becomes crucial in a multi-
purpose regulator where not only highly technical expertise is required, but also capacity to know and relate 
sectors, and to have a broader overview over the issues at stake is essential.

 !e ultimate aim of institutional design is to ensure an e"ective enforcement of the law. !e success 
of the new institutional settings both in Spain and Mexico is yet to be proved. Some features of the new 
institutions were not fully motivated by the aim of improving regulation enforcement. !is can lead to a 
non-materialization of the potential bene#ts. !e #ne-tuning of the institutional design, the details of the 
implementation, the internal procedural design, and the new culture of the institutions and governments will 
be crucial to exploit the complementarities of regulatory and antitrust policies. 
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