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The Two Sides of the Cartes Bancaires Ruling: Assessment of the Two-Sided Nature of Card Payment
Systems Under Article 101(1) TFEU and Full Judicial Scrutiny of Underlying Economic Analysis

BY FREDERIC PRADELLES & ANDREAS SCORDAMAGLIA-TOUSIS !

The European Court of Justice recently delivered two seminal rulings in Groupement des Cartes
Bancaires v Commission and MasterCard v Commission. 7hese two judgments brought much awaited
clarification to the application of Article 101 of the Treaty on the Functioning of the European Union
(“TFEU”) in two important areas. First, they spelled out the distinction between “by object” and “by
effect” restrictions of competition. Second, they presented a novel analysis for the assessment of efficiencies
under Article 101(3) TFEU in the context of multi-sided market. These clarifications will have important
implications on the future assessment of two-sided markets under Article 101(1) TFEU. All the more, the
Court in Cartes Bancaires made some important statements that have the effect of intensifying the level of
judicial review of matters over which the Commission has traditionally enjoyed a “margin of appraisal,”

such as for complex economic matters.
I. INTRODUCTION

Thursday, September 11, 2014, marked an important day for competition law as the European Court of Justice
(“ECJ” or the “Court”) delivered two seminal rulings in Groupement des Cartes Bancaires (“CB”) v Commission
(“Cartes Bancaires”)* and MasterCard v Commission (“MasterCard”).® These two judgments brought much
awaited clarification to the application of Article 101 of the Treaty on the Functioning of the European Union
(“TFEU”) by respectively spelling out the distinction between “by object” and “by effect” restrictions of
competition under Article 101(1) TFEU and also by analyzing the assessment of efliciencies in the context of
multi-sided markets under Article 101(3) TFEU.

Given that both cases concerned alleged infringements of EU competition law in the sector of card
payment systems, these clarifications were brought in the context of an archetypical example of a two-sided
market. Economists roughly define “two-sided” markets (or more generally multi-sided markets) as “markets in
which one or several platforms enable interactions between end-users, and try to get the two (or multiple) sides
‘on board’ by appropriately charging each side. That is, platforms court each side while attempting to make, or
at least not lose, money overall.”* Accordingly, payment card systems are two-sided because (i) they serve two
distinct groups of customers (cardholders and merchants) with a joint demand (in the sense that they operate
only if both cardholders and merchants jointly agree to use a card for a transaction), and (ii) they have
“network externalities” arising from the fact that more cardholders make the card payment system more

valuable for merchants, and vice versa.’

Thus, two-sided markets have the specificity that the assessment of price substitutability of products on

one side of the platform, in isolation of the other side, would lead to flawed conclusions insofar as an increase
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in the price on one side necessarily has implications for demand on the other side. Two-sided markets have in
the past been assessed by the Commission, both under antitrust rules (e.g. trading services®), and most

frequently under merger control (e.g., such as “ad networks”™).

For the above reasons, Cartes Bancaires and MasterCard, read in conjunction, lend themselves to
drawing insightful conclusions for the future assessment of two-sided markets under Article 101 TFEU. All the

more, with a view to ensuring compatibility with the CARTES BANCAIRES AND MASTERCARD,

requirements of Article 6(1) of the European Convention of READ IN CONJUNCTION, LEND

Human Rights (“ECHR?”), the Court in Cartes Bancaires THEMSELVES TO DRAWING INSIGHTFUL
CONCLUSIONS FORTHE FUTURE
ASSESSMENT OF TWO-SIDED MARKETS
UNDER ARTICLE 101 TFEU

made some important statements to the effect of intensifying

the level of judicial review of matters over which the

Commission has traditionally enjoyed a “margin of
appraisal,” such as for complex economic matters. In this regard, economic assessments typically form the most

contentious elements of competition analysis in two-sided markets.
A. Factual Background

The Groupement des Cartes Bancaires (“CB Group”) was established by the main credit institutions operating
in France to manage a system for bank card payments and withdrawals (the “CB system”). This system, which
competes and cooperates with Visa and MasterCard in France, enables the use of bank cards for payments
issued by CB members (issuing side) to all affiliated merchants and withdrawals from ATMs controlled by any
of the members of CB Group (acquiring side).

The disputed measures consisted mainly of a series of proposed new fees that would be paid by CB
Group members when issuing cards or joining the group and, in particular: (i) the so-called MERFA® formula
to determine the fees payable by card issuers, to be based on a series of parameters that would have ensured that
members that mainly issue cards (as compared to acquiring merchants and installing ATMs) would have paid
higher fees; (ii) a three-year membership fee per card issued; and (iii) a so-called “wake-up” fee applicable to
members that were inactive or not very active before the new pricing measures. According to CB Group, those
measures were aimed at combating “free-riding” on the investments made by the main member credit

institutions and encouraging new competitors to acquire merchants and install AT Ms.

In 2002, CB Group notified the measures to the Commission under Regulation 17/62 and, in 2004,
CB Group decided not to implement those measures. The Commission found that CB Group’s 2002
notification aimed to conceal a “real content of an anti-competitive agreement” and subsequently issued two
statements of objections, one in 2004 (sent to CB Group and to eleven major banks), which the Commission
later withdrew, and one in 2006 (sent only to CB Group). This led to the Commission adopting an
infringement decision in 2007, despite the fact that the CB Group had effectively never implemented the
contested measures.” The Commission found that the purpose of the measures was to keep the price of

payment cards artificially high to the advantage of the major banks and to the detriment of new entrants. The
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Commission ordered CB Group to abolish the measures concerned and to refrain from adopting measures with

a similar object or effect in the future.

CB Group contested the Commission’s decision before the General Court (“GC”). In 2012, the GC
upheld the Commission’s decision'® that the pricing measures had as their “object” the restriction of
competition; the GC did not examine the pleas contesting the analysis in the decision of the effects of the
measures. According to the GC, these measures hindered new entry on the market for the issuing of payment
cards in France. CB Group appealed to the EC]J arguing that the GC had erred in applying the concept of

restriction of competition “by object.”

In particular, CB Group argued that the Commission had failed to assess the measures’ objectives

CB GROUP ARGUED THAT THE | properly—i.e., the legitimate objective of avoiding free-riding
COMMISSION HAD FAILED TO ASSESS
THE MEASURES’ OBJECTIVES PROPERLY—

LE., THE LEGITIMATE OBJECTIVE OF | _ ,
AVOIDING FREE-RIDING IN THE g | ignoring the two-sided operation of the payment system. The

in the CB system—as well as the measures’ legal and

economic context, mainly by misinterpreting the case law and

SYSTEM—AS WELL AS THE MEASURES’ | Court, in line with Advocate General Wahl’s opinion,"!
LEGAL AND ECONOMIC CONTEXT, | decided to set aside the GC judgment and to refer the case
MAINLY BY MISINTERPRETING THE CASE
LAW AND IGNORING THE
TWO-SIDED OPERATION OF THE
PAYMENT SYSTEM

back to the GC for an analysis of the effects of the measures.

B. Structure

The main novelty of Cartes Bancaires—its “first side”—is that the Court expressly endorses a restrictive
interpretation of “by object” restrictions under Article 101(1), which, in turn, paves the way for the
consideration of the two-sided nature of a system in the qualification of a “by object” or “by effect” restriction
(see Section II, Subsection A below). The MasterCard ruling also provides a novel interpretation of Article
101(3) accommodating efficiencies in the specific context of two-sided markets (see Section II, Subsection B
below). These two rulings go hand-in-hand in showing how the “bifurcated” architecture of Article 101,
namely Articles 101(1) and 101(3), interacts to better accommodate the economic specificities of two-sided

markets.

The “second side” of Cartes Bancaires consists of the Court’s reiteration of the principle that the GC
must generally undertake a “full judicial” review and cannot therefore use the Commission’s “margin of
assessment” for dispensing with an in-depth review of the law and facts. Exercising rigorous scrutiny over the
GCs assessment, the Court exemplifies the expected standard of judicial review in the appraisal of complex
economic matters (see Section III, Subsection A below). The Court thereby makes an implicit, yet strong,
statement with a view to confirming the compatibility of the current level of EU judicial review with the

requirements set out in Article 6(1) of the ECHR (see Section III, Subsection B below).
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IL. FIRST SIDE OF CARTES BANCAIRES: THE TWO-SIDED NATURE OF A SYSTEM AS A KEY
ELEMENT OF THE ARTICLE 101 ANALYSIS

A. An Essential Element of the Contextual Characterization Of Restrictions Under Article 101(1)

1. The Restrictive Interpretation and Contextual Analysis of “By Object” Restrictions

Article 101(1) prohibits agreements that have as their “object or effect” the restriction of competition. If it is
shown that an agreement has an anticompetitive object, anticompetitive effects are presumed and there is no
need to show adverse effects on competition before concluding that Article 101(1) is infringed. How a practice

is classified therefore entails serious consequences both for the companies involved'? and for antitrust enforcers.

In Cartes Bancaires the Court for the first time expressly stated that the concept of restriction of
competition “by object” must be interpreted restrictively.” The Court referred to settled case law according to
which “by object” restrictions of competition are those that IN CARTES BANCAIRES THE COURT FOR

are “regarded, by their very nature, as being harmful to the THE FIRST TIME EXPRESSLY STATED
THAT THE CONCEPT OF RESTRICTION
OF COMPETITION “BY OBJECT” MUST BE
INTERPRETED RESTRICTIVELY.

proper functioning of normal competition.”"* Only where
conduct reveals a “sufficient degree of harm” to competition
may the Commission find that there is no need to examine its
effects, because such analysis would be redundant.”® The Court gave the example of a price fixing cartel—
“[e]xperience shows that such behaviour leads to falls in production and price increases, resulting in poor

allocation of resources to the detriment, in particular, of consumers.”'

According to the Court, when assessing whether conduct can be considered “sufhiciently harmful” to
be a restriction “by object,” the Commission needs to take account of “all relevant aspects of the economic and
legal context in which that coordination takes place, it being immaterial whether or not such an aspect relates
to the relevant market.”"” In doing so, it should have regard, in particular, “to the nature of the services at issue,

as well as the real conditions of the function and structure of the markets.”'®

This contextual analysis needed for the characterization of “by object” restrictions reiterates settled
case law of the EC]." The novelty in Cartes Bancaires lies however in that the Court specifies that the relevant
economic or legal aspects are to be taken into account “whether or not such an aspect relates to the relevant
market.” It follows that, unlike the previous case law cited that often dealt with one-sided markets, the Court in
Cartes Bancaires seized the opportunity to extend the contextual analysis to all the relevant sides of multi-sided

markets.
2. The Court’s Assessment

The Court found that the GC had failed to properly apply the core criterion for ascertaining the object of the

CB Group measures, namely whether in themselves they “revealed a sufficient degree of harm to competition.”
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First, the Court held that the GC erred in law by taking the view that a restrictive object could
be inferred from the wording of the measures and the mere possibility that the measures might restrict
competition.”” Moreover, having acknowledged that the measures sought to establish a certain balance between
the issuing and acquiring activities of the members of CB Group, the Court held that the GC was entitled
“at the most [emphasis added] to infer from this that those measures had as their object the imposition of a
financial contribution on the members which benefit from the efforts of other members for the purposes of
developing the acquisition activities of the system.””' This element could not, by its very nature, be considered

harmful to the proper functioning of normal competition.

It follows that a “by object” type of analysis is not appropriate for a complex set of arrangements
whereby an association of undertakings, like CB Group, decides that some new pricing measures are needed
to rebalance the issuing and acquisition activities of its bank members with the objective of ensuring its
continuation as a reliable and successful payment system in France. Probably such measures would have led
some banks to change their contribution and/or issuing policies and prices. But that change was precisely
what CB Group considered necessary to prevent the risks of implosion to be expected from the continuation
of massive free-riding by those who, without having invested in the creation and development of the payment

system, were happy to be admitted and actively use it.

Given the absence of relevant precedents, the Court stated that the GC and the Commission could not
consider such measures as restrictive by object “by [their] very nature” without properly proving it. Therefore,
the GC had to examine its effects on competition before finding them restrictive under Article 101(1),

especially so since it found that combating free-riding is in itself perfectly legitimate.

Most importantly, for the purpose of the analysis of two-sided markets, the Court also noted that by
carrying out the market analysis solely on the issuing of payment cards in France, rather than considering also

T CLARIFIED THAT THIS ASSESSMENT the market for payment systems, the GC had mixed up the

MUST TAKE INTO ACCOUNT ALL RELEVANT | definition of the relevant market and the contextual
FACTORS IRRESPECTIVE OF WHETHER | analysis needed to decide whether an agreement has as its

THEY RELATE TO THE RELEVANT | object to restrict competition.*? It clarified that this

MARKET ORNOT. [ ocoment must take into account all relevant factors

irrespective of whether they relate to the relevant market or
not. As a logical consequence, the Court held that the balancing between issuing and acquiring activities, and
ultimately determining whether the measures foreclosed new entrants, was to be performed in the context of

examining the effects of those measures on competition under Article 101(1).
3. The Contextual Analysis of “By Effects” Restrictions

Where conduct does not reveal a “sufficient degree of harm” to form a “by object” restriction, the effects of the
coordination must be considered and the Commission must show that competition has iz fact been distorted

to an appreciable extent. The Cartes Bancaires ruling deferred this assessment to the GC. However, the Court
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in MasterCard did provide important guidance on how effects-based analysis is to be carried out in the context
of two-sided markets. The Court indicated that the Commission had to examine the alleged restriction of

competition “within its actual context” and that to establish a “by effects” restriction:

it is necessary [...] to take into account any factor that is relevant, having regard, in particular,
to the nature of the services concerned, as well as the real conditions of the functioning and the
structure of the markets, in relation to the economic or legal context in which that coordination
occurs, regardless of whether or not such a factor concerns the relevant market.

This contextual and across-markets analysis for the assessment of possible “by effect” restrictions to
competition naturally and accurately reflects the analysis needed for the qualification of the type of restriction
as “by object” or “by effect.” The Court reiterates a consistent line of case law, according to which, in assessing
whether a decision has a restrictive effect on competition, it is necessary to examine competition within the
actual context in which it would occur in the absence of the agreement in dispute. However, just like in Carzes
Bancaires, the Court does more than that. For the first time it expressly extends this contextual analysis to all

the relevant sides of multi-sided markets.
4. Analysis and Implications

The Commission’s practice in recent years has shown an increasing reliance on “by object” analysis when
applying Article 101(1); this analysis has often been done in a rather simplistic and formalistic way.
Indicatively, over the last ten years, the Commission has issued 18 Article 101(1) (non-cartel) infringement
decisions, in 16 of which competition was considered restricted “by object.”® This record suggests that the
Commission—probably prompted by the desire to achieve THIS RECORD SUGGESTS THAT THE

procedural economies—opts for the “by object” box whenever | COMMISSION OPTS FORTHE "BY OBJECT”
BOX WHENEVER POSSIBLE TO AVOID
A FULL EFFECTS ANALYSIS BEFORE

CONSIDERING EFFICIENCY BENEFITS
the Commission has sought to create new categories of “by UNDER ARTICLE 101(3).

possible to avoid a full effects analysis before considering

efficiency benefits under Article 101(3). To avoid such analysis

object” infringements that in the past would most likely have
been treated as restrictions “by effect” (e.g., integrated airline alliances such as AA/BA/IB* and Continental/
United/Lufthansa/Air Canada®). This has blurred the boundaries between “by object” and “by effect”

restrictions.?®

The Court’s judgment has three very important consequences regarding the qualification of “by object”
restrictions. First, it is now clear that the Commission must show likely effects on competition unless it is clear
that the restriction at issue, by its very nature, harms competition. Second, showing that a certain measure is
merely “capable” of restricting competition is insufficient to find a “by object” restriction, except in the case of
clear-cut restrictions. Finally, agreements involving complex measures, such as the CB system, are not subject to
the “by object” standard because the truncated analysis under the “by object” concept is not suitable for
determining whether such measures are caught by Article 101(1). A proper effects-based analysis must be

conducted.
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Along these main implications, another notable contribution of Cartes Bancaires is the clarification
that, when examining conduct in two-sided markets, competition rules cannot be applied to one side only

THE COURT’S APPARENT REJECTION OF (e.g., issuing of bank cards) with total disregard of the other

THE TRUNCATED CONTEXTUAL ANALYSIS | (e.g., acquisition of merchants). Consideration must be given
FOR THE DETERMINATION OF “BY OBJECT” |  to the interactions between the issuing and acquisition
RESTRICTIONS BY LOOKING INTOTHE | ctivities of a payment system and the consequent “indirect
EFFECTS INCREASES PREDICTABILITY
AND LEGAL CERTAINTY IN THIS VERY o .
IMPORTANT AREA | ©of cards and the number of cards in circulation each affects

network effects” (i.e., that the extent of merchants’ acceptance

the other). Such analysis needs to be performed when
considering whether the conduct at issue has an anticompetitive object or effect. The Court’s apparent rejection
of the truncated contextual analysis for the determination of “by object” restrictions by looking into the

effects® increases predictability and legal certainty in this very important area.

B. A Possible Element of Assessment of Efficiencies Under Article 101(3)*°
1. The Relevant Market for Conducting the Article 101(3) Balancing Test Pre-Mastercard

Unlike U.S. antitrust law, which applies the “rule of reason” to narrow the scope of agreements caught by an
antitrust prohibition, Article 101 adopts a so-called “bifurcated” approach. Accordingly, anticompetitive effects
of agreements are analyzed under Article 101(1) and pro-competitive effects have to be balanced against the
anticompetitive effects under Article 101(3). In turn, Article 101(3) exempts from the prohibition of Article
101(1) agreements that: (i) improve the production or distribution of goods or (ii) promote technical or
economic progress (i.e., lead to “efficiencies”) while allowing consumers a fair share of the resulting benefits
without (iii) imposing restrictions which are not indispensable to the attainment of these objectives or (iv)

allowing the elimination of competition in respect of a substantial part of the relevant market.

These four conditions are cumulative and exhaustive. The bifurcation of Article 101 entails that there is
no balancing of overall effects under Article 101(1) and implies that Article 101(3) provides, in principle, the
only framework for conducting an economic analysis of the consumer/welfare benefits that a particular

agreement creates.

Under the Article 101(3) Guidelines (the “Guidelines”),*' to allow consumers a fair share of the benefits

and exempt an anticompetitive agreement from prohibition, the net effect of an agreement must at least be
neutral from the point of view of those consumers directly or THEREFORE, AS A RULE, IN SITUATIONS
SUCH AS THOSE PRESENT IN TWO-

Fbenefits Alowine f . L. incipl SIDED MARKETS, NEGATIVE EFFECTS ON
of benefts flowing from restrictive agreements 1s, 1n principle, CONSUMERS IN ONE PRODUCT MARKET

made within the confines of each relevant market to which the | cANNOT BE COMPENSATED BY POSITIVE

agreement relates, i.e., efficiencies within a relevant market EFFECTS FOR CONSUMERS IN ANOTHER
UNRELATED PRODUCT MARKET.

likely affected by it.** This concretely means that the assessment

must outweigh the anticompetitive effects produced by the

agreement within that same relevant market. Therefore, as a rule, in situations such as those present in two-
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sided markets, negative effects on consumers in one product market cannot be compensated by positive effects

for consumers in another unrelated product market.

The Guidelines provide only a limited exception to this rule where the two markets are related,
provided that the “group of consumers affected by the restriction and benefiting from the efficiency gains are
substantially the same™ (so-called “consumer commonality”). For example, in assessing the efficiencies in
Continental/United/Lufthansa/Air Canada,** the Commission took into account the benefits produced on
routes connected to the route of concern because there was considerable commonality between passenger
groups using them. The main advantage of this “consumer commonality” is that by limiting the possibility of a
balancing across markets, the Commission avoids subjective evaluations and comparisons across different

consumers.

However, as the U.K. Office of Fair Trading pointed out in its “101(3) Discussion Note,” matching
those who benefit to those who bear the costs may, at times, lead to undesirable results.*> In MasterCard, for
instance, the platform under consideration was a payment cards system and the two sides of the market were
cardholders and merchants. These two groups of consumers are interdependent to the extent that a cardholder
will consider the potential use of a card (in shops, ATMs etc.) when deciding to subscribe to a new payment
card system (the platform), while merchants will consider the number of potential cardholders when accepting
a specific card. Solely taking into account efficiencies that can be generated by one group (e.g., cardholders)
omits taking account of equally important efficiencies for the viability of the system that serve the interests of

another (e.g., merchants).

Under the above-described Commission approach on the balancing of cross-market efficiencies, the
definition of the relevant market limits the scope of the benefits that can be demonstrated by the parties,

notwithstanding the multi-sided nature of a market. As a
COMMENTATORS HAVE POINTED OUT

THAT THERE IS CASE LAW REQUIRING
unduly deprived of the benefits of 101(3). Commentators THE COMMISSION TO, AT TIMES, TAKE
have pointed out that there is case law requiring the INTO ACCOUNT THE BENEFICIAL EFFECTS
OF THE AGREEMENT ON ANY MARKET,
REGARDLESS OF A SPECIFIC LINK WITH
THE RELEVANT MARKET.

result, if the market definition is not consistent, parties may be

Commission to, at times, take into account the beneficial

effects of the agreement on any market, regardless of a specific

link with the relevant market, i.e., irrespective of “consumer
commonality.”*® This interpretation is hard to reconcile with a textual reading of the Guidelines. The
MasterCard ruling therefore offered a good opportunity for the Court to clarify the framework of analysis
under Article 101(3).

2. The Broadened Relevant Market for Conducting the Article 101(3) Balancing Test
Post-Mastercard

The judgment originates from a Commission decision of 2007 that found that the setting of the Multilateral
Interchange Fee (“MIF”) by the banks affiliated to the MasterCard network infringed Article 101.%” According
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to the Commission, the MIFs paid by banks providing merchants with services (“acquiring banks”) to the
banks issuing the cards (“issuing banks”) had the effect of restricting competition insofar as they inflated the
costs charged to merchants by their acquiring banks (so-called merchant service charges; “MSC”). This reduced
price competition between acquiring banks to the detriment of merchants and their ultimate customers. The
Commission found also that the MIF was not “objectively necessary” for the operation of a payment card
scheme and that there was no evidence showing that any objective advantages counterbalanced the

disadvantages of the MIF for merchants and their consumers.

MasterCard appealed against the decision before the GC,*® and subsequently before the ECJ. The
Court, concurring with Advocate General Mengozzi’s opinion,” dismissed the appeal in full. Despite
upholding the GC’s judgment, the ruling provides some useful guidance on the plea of efficiencies in the

context of two-sided markets.

The appellants argued that the GC had failed to take account of the efficiencies flowing from the MIF
to both merchants and cardholders—the two sides of credit card transactions. The appellants claimed that the
GC erred in law in focusing exclusively on the benefits to merchants, despite having recognized that efficiencies
may be taken into account for any market and service and that the cardholder and merchant markets were

related.®

The Court clarified the analysis of efliciencies under Article 101(3). The Court held that, in order to
assess whether a measure that creates restrictive effects in regard to one of the two groups of consumers

associated with that two-sided system leads to efficiencies:

it is necessary to take into account the system of which that measure forms part, including,
where appropriate, all the objective advantages flowing from that measure not only on the market
in respect of which the restriction has been established, but also on the marker which includes the
other group of consumers associated with that system [emphasis added], in particular where, [...], it
is undisputed that there is interaction between the two sides of the system in question. To that
end, it is necessary to assess, where appropriate, whether such advantages are of such a character
as to compensate for the disadvantages which that measure entails for competition.*!

The Court made therefore clear that the absence of “consumer commonality” that is required by the

Guidelines is not, in itself, an obstacle to cross-market efficiencies.

Accordingly, in order for efficiencies in a separate, but connected, market to be taken into account, the

agreement must in the first place have “appreciable objective advantages” for consumers in the market
THE COURT MADE THEREFORE CLEAR | concerned. It follows that when the restrictive effects are
THAT THE ABSENCE OF “CONSUMER
COMMONALITY” THAT IS REQUIRED BY
THE GUIDELINES IS NOT,
IN ITSELE AN OBSTACLE TO | cannot in themselves compensate for such effects absent
CROSS-MARKET EFFICIENCIES. | the proof of “appreciable objective advantages” on the market

of concern.* The ECJ added that this condition applies in

limited to one market only of a two-sided system, the

advantages occurring on a separate, but connected, market
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particular when, as in the MasterCard case, the consumers in one market “are not substantially the same” as
the consumers in another market.” On the facts, the ECJ held that the appellants failed to establish any such
advantages in the merchant market and, as such, the restrictions that the MIF caused to the latter could not be

offset by the advantages for cardholders in the related market.
3. Analysis and Implications

Despite the Court’s rejection of the efficiency plea on its facts, MasterCard represents a decisive departure
from the Commission policy and practice as articulated in its Article 101(3) Guidelines in three fundamental
respects: (i) in principle, the Commission, in examining possible efficiencies in two-sided markets, must take
into account all the objective advantages flowing from both FOR COMPANIES OPERATING WITHIN THE

sides of the market;* (ii) the Court requires a minimum of PERIMETER OF MULTI-SIDED MARKETS,
THE MASTERCARD RULING MARKS AN

] ] o IMPORTANT BROADENING OF POSSIBLE
in which the restrictive effects of the agreement occur for the EFFICIENCY DEFENSE ARGUMENTS

efhiciencies (i.e., appreciable objective advantages) in the side

benefits in related markets to be relevant; and (iii) once this

minimum is established, however, benefits in related markets are accounted for regardless of any consumer
commonality. For companies operating within the perimeter of multi-sided markets, the MasterCard ruling
marks an important broadening of possible efficiency defense arguments, increasing the chances of benefitting

from an Article 101(3) exemption.

This development is in line with the treatment of two-sided markets in Cartes Bancaires to the extent
that, for the “by object” characterization, the contextual assessment operates across both sides. MasterCard
therefore naturally reflects this broadened approach onto the application of Article 101(3). Given that the
Commission can rely on aspects of all sides of a multi-sided scheme to prove the existence of a distortion of
competition under Article 101(1), it is only fair for an undertaking to be able to rely on pro-competitive effects

stemming from various sides of that very same scheme.

III. SECOND SIDE OF CARTES BANCAIRES: MOVING TOWARDS A SYSTEM OF FULL
JUDICIAL REVIEW OF COMMISSION DECISIONS

A. The General Standard of Full Judicial Review Applied to “Complex Economic Matters”

1. The Principle of Effective Judicial Review of Commission Decisions

Inspired by the French administrative tradition, Article 263(2) TFEU requires that judicial control over the
legality of a Commission decision is to be performed on the basis of four specific grounds of review: (i) lack of
competence, (ii) infringement of an essential procedural requirement, (iii) infringement of the Treaties or of
any rule of law relating to its application, or (iv) misuse of powers. This so-called “review of legality” allows EU

Courts to carry out a comprehensive review of both questions of law and fact, and assess whether the evidence
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relied on by the Commission is precise and sufficient to establish the existence of the alleged infringement to
the requisite legal standard.

Accordingly, EU Courts may partially or completely annul a Commission decision but have no
“jurisdiction to remake the contested decision” as the “assumption of such jurisdiction could disturb the inter-
institutional balance established by the [EU Treaties].”® The Commission is therefore vested with a so-called
“margin of assessment.”*® In essence, EU Courts, and the GC in particular that has exclusive jurisdiction to
find and assess the facts, are not supposed to “replace” the Commission’s decision with a new one or re-examine
its merits. The review of legality is supplemented by the EU Courts’ unlimited jurisdiction—under Article 31
of Regulation No 1/2003 and in accordance with Article 261 TFEU—that empowers them, in cases where a
fine has been imposed, to carry out a review of legality to substitute their own appraisal for the Commission’s
and, consequently, to cancel, reduce, or increase the fine or penalty payment imposed without having to annul
the contested measure on the basis of article 263 TFEU.%

In its preliminary observations in Cartes Bancaires the Court reminds some important principles
on judicial review that the GC needs to abide by.* The Court recalls that the principle of effective judicial
protection is a general principle of EU law, which has been given expression by Article 47 of the Charter.”’
Citing Chalkor,”® the Court further notes that, when seized to adjudicate upon an action for annulment under
Article 263 TFEU, “the GC must generally undertake, [...], a full review [emphasis added] of whether or not
the conditions for applying [Article 101 TFEU] are met.”'

Further, the Court points out that in carrying out its “full review,” the GC cannot use the “margin of
assessment” which the Commission enjoys “by virtue of the role assigned to it in relation to competition policy
by the EU and FEU Treaties,” to dispense with an in-depth review of the law and the facts,”* “Full review” is
therefore, a contrario, to be understood as the GC’s duty to carry out its own independent assessment of all

relevant facts of the case, irrespective of the Commission’s “margin of assessment.”

While the above pronouncements—that are repeated verbatim in MasterCard>® —reiterate settled EU
I'T IS THE FIRST TIME THAT THE COURT | case law, it is the first time that the Court in such clear
IN SUCH CLEAR TERMS DISSOCIATES IN |  terms dissociates in a principled manner the intensity of the
A PRINCIPLED MANNER THE INTENSITY | judicial review from the Commission’s “margin of
OF THE JUDICIAL REVIEW FROM THE
COMMISSION’S “MARGIN OF ASSESSMENT.”

assessment.” Moreover, in the absence of any fines, Cartes
Bancaires stands for authority that the full review requirement
stems autonomously from the control of legality alone and is therefore unrelated to the Court’s unlimited
jurisdiction under Article 31 of Regulation 1. This is particularly the case given that the case law asserting

the “full judicial review” requirement (e.g., Chalkor, KME) concerned cartel cases where the GC concurrently

exercised its unlimited jurisdiction with respect to fines.
2. The Application of Full Judicial Review in Complex Economic Matters

The Court also illustrated how “full judicial review” is to be exercised in practice, in the context of economic

assessments. As mentioned above, the Court noted that the Commission’s margin of assessment did not mean
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that the GC had to refrain from reviewing the Commission’s legal classification of information of an economic

nature. In doing so, it expressly dissociated the intensity of review from the margin of assessment.

More specifically, the Court clarified that even though the GC cannot substitute the Commission’s
economic assessment for its own, the former being institutionally responsible for making those assessments,

it is:

apparent from now [emphasis added] well settled case-law that not only must the EU judicature
establish, among other things, whether the evidence relied on is factually accurate, reliable

and consistent, but also whether that evidence contains all the relevant information which

must be taken into account in order to assess a complex situation and whether it is capable of
substantiating the conclusion drawn from it.**

In light of these principles, the Court examined whether the GC was correct to conclude that the
measures had as their object the restriction of competition” THE COURT HELD THAT THE GC’S
and found that the GC had failed to fulfill its obligation to ASSESSMENT WAS VITIATED BY A SERIES OF

observe the “full review” standard.’® The Court held that the ERRORS OF LAW THAT TAKEN TOGETHER
“INDICATED A GENERAL FAILURE OF
ANALYSIS” AND REVEALED “A LACK OF A
taken together “indicated a general failure [emphasis added] FULL AND DETAILED EXAMINATION OF

of analysis” and revealed “a lack of a full and detailed THE [SUBMITTED] ARGUMENTS.

GC’s assessment was vitiated by a series of errors of law that

examination [emphasis added] of the [submitted] arguments.””
The Court found that the GC’s characterization of the measures had been defective and that Article 101(1) had
been misinterpreted and misapplied.”® Most importantly, the Court noted that:

by simply reproducing on a number of occasions [...] the contents of the decision at issue,
the General Court failed to review, [...], whether the evidence used by the Commission in the
decision at issue enabled it correctly to conclude that the measures at issue, [...] displayed a
sufficient degree of harm to competition [...], consequently whether that evidence constituted
all relevant data which had to be taken into consideration for that purpose.”

This clearly echoes the approach endorsed by the GC in the seminal Airtours judgment.®’
B. Implications on the Compatibility of EU Judicial Review With Article 6(1) Echr

To the extent that the Court reiterates the principles previously set out in Chalkor, the Court’ statements in
Cartes Bancaires, in terms of content, are not ground-breaking. However, the unequivocal language the Court
uses in asserting the GC’s “full review” requirement, together with (i) the exemplarily rigorous scrutiny it
exercises over the GC’s actual assessment, and (ii) the reference to the “now well settled case-law,” clearly signals
the Court’s willingness to deliver a strong message regarding the level of compatibility of the current standard

of EU judicial review with the Article 6(1) ECHR requirements.

150 Volume 10 | Number 2 | Autumn 2014



In view of the EU’s forthcoming accession to the ECHR,®' the quest for compatibility of standards
becomes imminent. To align judicial protection under Article 47 of the Charter to that afforded to Article
6(1) ECHR, the judicial body reviewing an administrative decision must have “full jurisdiction,” i.e., “the
power to quash in all respects, on questions of fact and law, the decision of the body below.”** The Court in
Cartes Bancaires seeks to show that the EU Courts’ “full review” corresponds to the ECHR’s “full jurisdiction”
requirement. In fact, it actively endorses the concept that “full review” is not just a mere theoretical contention,

but reality.

THE COURT BALANCES THE NEED FOR AN The Court balances the need for an exhaustive
EXHAUSTIVE REASSESSMENT OF THE | reassessment of the facts and the Commission’s “margin of
FACTS AND THE COMMISSION’S “MARGIN
OF ASSESSMENT” IN COMPLEX
ECONOMIC MATTERS

assessment” in complex economic matters.® The latter has
traditionally benefitted from the more restrained review.*
This judicial deference has evolved considerably over time

and, in Microsoft, has even been extended to include technical matters.®

The impetus towards a more intensive judicial review of Commission decisions originated from
judgments in the field of merger control.®® As of the landmark KME and Chalkor judgments®” the ECJ seems
to have established a trend of abstaining from the use of its traditional “manifest error of appraisal” language.®®
Whether this only served to pay lip service to the principles set out in Menarini, or marked the implicit reversal
of the EU judiciary’s previous position vis-a-vis judicial review, remained unclear. Indeed in later judgments,
like Schindler,”” Kone,”® and Telefonica,”* the Court appeared to be fairly easily satisfied with the GC’s full and

unrestricted review, thereby still showing some degree of reminiscence to the abandoned manifest error mantra.

Lately, the amount of the case law on marginal review has been significantly reduced, possibly due to
the gradual criminalization of EU competition law.”? In this regard, Cartes Bancaires and MasterCard are the
latest examples of this trend, as they reinforce the methodological convergence between the ECHR case law
and that of EU Courts: what ultimately matters is not the abstract description or statement on the part of the

173

Court as to the type of control” (e.g., comprehensive or deferential, strong, or weak), but rather the way in

which that review is actually exercised.”
IV. CONCLUSIONS

Both Cartes Bancaires and MasterCard rulings have brought clarity on how two-sided markets are to be assessed

in the future under Article 101.

First, Cartes Bancaires brings much awaited BOTH CARTES BANCAIRES AND
MASTERCARD RULINGS HAVE BROUGHT
CLARITY ON HOW TWO-SIDED MARKETS

B . ARE TO BE ASSESSED IN THE FUTURE
simplistic use of the “by object” restriction notion in cases that UNDER ARTICLE 101.

clarification of the notion of “by object” restrictions. The

Court confirmed that the Commission needs to abandon its

are not obviously harmful to competition and focus on the
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actual effects of the conduct.

Second, Cartes Bancaires for the first time explicitly qualifies the two-sided nature of a system as part
of the contextual analysis for assessing whether a conduct can be considered “sufhiciently harmful” to be a
restriction “by object.” As discussed above, this has important implications and increases predictability and legal

certainty for undertakings operating as platforms in multi-sided markets.

Third, MasterCard sets an important precedent for EU competition law on how efliciencies are to
be assessed in the context of Article 101(3). It not only clarifies the scope of the facts that are relevant to the
competitive assessment, but also allows a broader range and type of (cross-market) efficiencies to be claimed,

provided “appreciable objective advantages” in the market in which the restrictive effects occur.

Fourth, in both judgments the Court reiterates that, in reviewing Article 101 decisions, EU Courts
need to exercise full and comprehensive judicial control and that the GC cannot invoke possible “complex
economic assessments,” such as those often present in the analysis of “two-sided” markets, to avail itself of a
limited review. This narrowed judicial deference reveals the Court’s intent to fully align the standard of judicial

review to the “unlimited jurisdiction” standard required under Article 6(1) ECHR.

Finally, from a more general enforcement perspective, Cartes Bancaires and MasterCard align law
with economic theory. Economic literature has convincingly shown that “[m]ulti-sided platforms are more
complicated than single sided firms. Analyses or policy rules that ignore this complexity are prone to commit
serious errors.”” Favoring a more contextual and economics-based analysis therefore leads to a sounder future

legal and economic assessment of multi-sided markets. A
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