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INTRODUCTION

In October 2014, Washington D.C. City Council passed legislation that effectively allowed Uber to
operate in the District. David Plouffe, formerly an advisor to the President and now an executive with Uber,
greeted the new legislation with the following observation:

Obviously what we’re doing doesn’t necessarily in all cases fit in existing regulation. I
think that’s what Washington really wrestled with and decided they needed to chart a new
pathway forward. So rather than say how do we fit this new technology and service into
existing regulations, let’s look at how do we create new regulations that give citizens of the city
the right kind of confidence on things like safety, on things like insurance.?

Uber is just one of many startups struggling to fit their businesses into existing regulatory frameworks.
As technological innovation leads to new business models, there is increasing friction between these new
companies and the existing regulatory regime.

The tension between regulated entities and new entrants is particularly acute in the context of online
marketplace lending.> While bank lenders enjoy regulatory privileges that enable them to lend immediately to
consumers in all 50 states, non-bank lenders are forced to engage in resource-intensive analyses to satisfy
state-specific compliance requirements. As non-bank lenders expand access to credit to those currently
underserved by banks—providing new underwriting methodologies, real-time data transmission and new
financing mechanisms—disparate regulation of banks and non-bank lenders appears problematic.

In the past, where new entrants have challenged existing regulatory frameworks, restructuring has
occurred to ensure a functioning market. This continues to happen in a number of industries, with the Uber-led
transformation of taxi regulation being the most prominent. This kind of regulatory reorganization is also
needed in the lending space. The existing framework for regulating the delivery of financial services works
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against the interests of consumers, competition, regulators and society as a whole. A state-by-state legal
regime serves as barrier to entry protecting incumbent banks from competition and depriving consumers of
alternatives. There is simply no reason why banks should enjoy access to the common market while non-bank
lenders cannot.

This is not to say that banks and non-banks should be treated similarly on all counts. There are
numerous situations in which it is appropriate for banks to maintain regulatory privileges inaccessible to non-
banks. In fact, in the context of financial services, banks tend to bear a greater regulatory burden than non-
banks (e.g., application of customer identification program requirements, required maintenance of leverage
ratios, etc.). In the lending context, however, banks’ unique ability to offer products on a nationwide basis
remains largely unjustified.

In Part I below, we provide an overview of online marketplace lending. We suggest that marketplace
lenders offer value that is not currently replicable by banks. Part II examines marketplace lending across state
lines, recognizing the near impossibility of full compliance. Part III provides examples of cases in which new
entrants have successfully challenged existing regulatory frameworks. In these cases, regulatory change
reinvigorated competition to the benefit of consumers. Finally, in Part IV, we suggest the need for
reorganization of the existing lending regulatory framework. The current bifurcated regulatory framework
increases costs to consumers, limits consumer choice and insulates banks from competition.

Online Marketplace Lending Benefits Both Underserved Borrowers and Investors

In the past few years, marketplace lending has emerged as an alternative to traditional bank lending. In
the wake of the 2008-2009 financial crisis, banks tightened credit guidelines. This left many consumers and
small businesses without access to bank-issued credit. Total consumer lending fell by 6.1 percent between
January 2009 and March 2010.* At the same time that they tightened credit standards, banks found themselves
a safe haven for deposits even as yields on those deposits plummeted.

The simultaneous tightening of credit standards and drop in yields created an opportunity for new
credit intermediaries to emerge. Marketplace lenders filled this gap. In their initial incarnation, firms such as
Prosper and Lending Club enabled lenders to fund loans to borrowers. They and other alternative lenders
simultaneously expanded the pool of available credit and enabled yield-starved investors to obtain a positive
rate of return on funds that would have generated no return had they been left on deposit at banks and other
depository institutions.

Marketplace lenders differ from traditional financial institutions in a number of ways. First,
marketplace lenders often serve demographics that are underserved by bank lenders. Marketplace lenders have
enabled “thin file” borrowers and small business borrowers to access credit that traditional financial
institutions were unwilling to extend. Borrowers rendered ineligible by traditional bank underwriting models
may find investors on online marketplaces willing to finance their credit needs. Alternative underwriting
models may enable such lenders to extend credit to thin file borrowers who would not qualify for credit based
solely on traditional underwriting criteria such as FICO score.

Second, marketplace lenders rely on technology to reduce the cost of connecting borrowers with
lenders. They use algorithms, rather than lending officers, to screen borrowers, and they provide granular
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information about repayment risk to investors. Further, many such platforms have eliminated unnecessary or
unwanted services associated with traditional lenders, such as branches and other physical locations.®> Through
better underwriting and more efficient operations, marketplace lenders and other lending platforms have
lowered the cost of obtaining loans and are able to offer borrowers credit on better terms.

Third, platform lenders offer value to investors. Marketplace lenders have enabled investors to
diversify their investment portfolios by investing directly in individual loans. Even to the extent that investors
choose to fund pools of loans rather than individual loans, marketplaces may be able to pass a larger portion
of the interest that those loans generate to the investors that fund their loans.®

Marketplace Lending Across State Lines Triggers Significant Compliance Obligations

In lending across state lines, marketplace lenders, like other non-bank lenders and, indeed, all non-
bank providers of financial services, confront a complex, unstable and fragmented regulatory regime. The
regulatory thicket that surrounds the financial services industry in the United States, particularly the lending
business, is Byzantine. A firm that is considering launching a product that provides liquidity to customers
must grapple with a long list of Federal laws and regulations, including the Truth-in-Lending Act,’ the Fair
Credit Reporting Act,® the Electronic Funds Transfer Act,’ the Equal Credit Opportunity Act,'’ Regulation
Z,'! and Regulation E!? (to name but a few). Individual states have their own laws. California, for example,
regulates non-bank lenders through the California Constitution,!® the Finance Lenders Law'# and, in some
instances, the Consumer Legal Remedies Act.'®

How and whether any one of these laws or regulations applies turns on a number of factors, including
the following: (1) whether the service is provided for household use; (2) whether the service provider is a
bank (or other federal insured deposit taking institution); (3) whether the service creates a debt enforceable
against the customer; (4) whether the service involves a finance charge on a loan or a “time-price” charge
associated with a sale; (5) whether the service is associated with a prepaid account but not a deposit account;
and (6) whether the information on which the decision to provide liquidity is collected from the customer
directly, third parties that have a direct relationship with the customer, or third parties that collect information
from others about the customer.

This body of law and regulation is also unstable. Regulators, courts, and, of course, legislatures change
the rules from time-to-time, and these changes can have significant repercussions for industry participants.
The Second Circuit’s recent decision in Madden v. Midland Funding, LLC,'® provides one timely example.
Madden arose from a dispute between a consumer and purchaser of debt owed by the consumer to the bank
that had issued the consumer a credit card.!” The consumer sued the debt collector in New York state court
alleging that the fees charged by the debt collector exceeded the cap set by New York usury law.!'® The
Second Circuit held that federal preemption was not available to the debt collector in collecting the debt
pursuant to the terms of the loan agreement because the debt collector was acting on behalf of itself rather
than the bank.!” The court deflected criticism that its decision would undermine the sale of charged-off debt
by banks by arguing that it “would not significantly interfere with any national bank’s ability to exercise its
powers under the [National Bank Act].”?°

Among other things, Madden illustrates that the regulatory burdens and benefits are not evenly
distributed in the lending space. On its face, the Second Circuit’s decision creates a special privilege for banks
relative to non-banks. A bank purchaser of another bank’s debt can, under the Second Circuit’s analysis,
invoke its ability to preempt state law to block a consumer’s challenge to the fees collected by the second
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bank based on the loan originated by the first. Most non-banks not exercising the powers of a national bank,
according to the Second Circuit, have no such right.?! Both of the publicly traded platform lender, Lending
Club and OnDeck, saw their valuations decline relative to traditional lenders in the wake of the decision, and
commentators have attributed the relative severity of the decline to regulatory risk.*?

The existing regulatory framework for regulation of non-bank lenders is a patchwork of complicated
and overlapping state laws and regulations. Each state sets a different maximum interest rate that parties may
contract for, and this rate may vary depending on whether the credit will be used for personal, household or
family purposes (i.e., consumer credit) or for business purposes (i.e., commercial credit). In many states,
consumer and/or commercial lenders may be authorized to charge interest above a state’s usury cap if they
obtain a state lender license—a time-consuming and expensive process. For example, a marketplace lender
may contract with a Utah-based borrower for any rate of interest without a license.? In Virginia, a lender must
obtain a lender license to offer consumer loans to Virginia residents at interest above 12 percent per annum.?*
In California, a license is required to engage in the business of a finance lender, regardless of what interest
rates are offered.?

Lender license applications can also be quite burdensome and appear designed to deter applications.
The applications often require applicants to submit background checks and fingerprints on all persons owning
or controlling 10 percent or more of the lending entity, financial statements, and surety bonds. Nevada, for
example, requires lenders to maintain a physical office in the state—a requirement that is particularly onerous
for online lenders with no physical location.?¢

To Avoid State Lending Laws, Marketplace Lenders Are Forced to Partner with Banks

To avoid this morass of state lending laws, a number of marketplace lenders have chosen to partner
with banks. A regulatory regime where the burden of compliance is so high that companies are forced to
partner with competitor incumbents to provide cost-effective products seems unequivocally problematic.

Both Prosper and Lending Club were, in their original incarnations, fairly novel. They enabled
investors to fund loans extended to individuals without a traditional financial institution, either a bank or
licensed lender, serving as originator. Yet although Prosper and Lending Club were serving as intermediaries
between borrowers and investors, neither used the form that has dominated the consumer lending business in
the United States since the early part of the Twentieth Century—i.e., a chartered financial institution such as a
bank, credit union or thrift. And it was not at all clear how either company thought that it was complying with
the raft of Federal and state laws related to consumer lending.?’

But times have changed. In the almost ten years that have passed since Prosper got its start, Prosper
and Lending Club have almost completely reinvented their businesses. Today, both companies rely on banks
to originate loans. Likewise, both companies have jettisoned the direct investment approach. Under the model
that both companies have now adopted, investors no longer directly fund loans to borrowers. Rather, the
companies interpose intermediaries that own the right to the receivables generated by borrowers, and those
intermediaries then pay investors based on the repayment history of borrowers. Although the platforms offer
investors far more visibility into the performance of particular loans, the structure of the relationship between
investors in the loans and borrowers is similar in form to traditional securitization.?®

Viewed through this lens, the “new” platform lending businesses look pretty similar to “old” consumer
lending businesses. That is, a non-bank contracts with a bank to help the bank acquirer borrowers, underwrite
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those borrowers, service those borrowers and manage the resulting portfolio for the benefit of third-party
investors. Although some of the details have obviously evolved, the basic components of the “new” platform-
lending model should be familiar to anyone who has followed the credit card industry since General Motors
offered the GM Rewards card in the 1980s.2° In fact, the 1996 Narratives to the Office of the Comptroller of
the Currency handbook issued for the supervision of credit card lending describes the component parts of a
credit card business in terms that mirror the relationship between platform lenders, their bank origination
partners, consumers, and investors.*°

Having chosen to partner with a state chartered bank for the origination of the loans, Lending Club and
Prosper have subjected themselves to regulatory supervision in more or less the same way that non-bank
technology providers have been subjecting themselves to regulatory supervision for decades. The loans are
bank products, and the banks that originate them are answerable to their regulators for the financial
performance of those loans as well as the many regulatory issues that arise in connection with the issuance of
such loans. In short, Lending Club and Prosper have achieved regulatory compliance by relying on banks’
preemptive privileges.

Varied State and Federal Regulation in the Airline, Telecommunications and Taxi Industries
Demonstrate the Need for Regulatory Reorganization

The fact that Lending Club and Prosper felt compelled to partner with a bank to reduce the regulatory
burden should be understood as broad indictment of that regulatory regime. In other industries where new
business models have challenged existing regulatory frameworks, the government has been willing to revise
the overarching regulatory framework to ensure a functioning market. In the airline, telecommunications, and
taxi industries, for example, existing regulations unfairly advantaged incumbents, thus precluding
competition. To ensure a functioning market, regulatory reorganization was necessary.

Prior to passage of the Airline Deregulation Act of 1978%! (“ADA”), airlines were heavily regulated by
the Civil Aeronautics Board (“CAB”). The CAB had jurisdiction to control route entry and exist of air
carriers, regulate fares, award subsidies, and control mergers and inter-carrier agreements.*> The inflexibility
of this federal regulation made it increasingly difficult for carriers to comply. A number of studies determined
that economic regulation resulted in excessively high fares and a net economic loss to society at large.

In an effort to avoid this stringent federal regulation, some carriers began investing in intrastate
travel—a market that remained outside of CAB jurisdiction. Carriers operating in the unregulated intrastate
markets were able to offer lower fares to consumers and avoid CAB regulation all together.>* As Lewis A.
Engman, then chairman of the Federal Trade Commission stated,

If you have any doubt that one consequence of the CAB’s control over rates and routes is higher
prices, you need only look at what happened some years ago in California when Pacific Southwest Airlines,
an intrastate carrier not subject to CAB regulation or entry restrictions entered the San Francisco/Los Angeles
market with rates less than half those being charged by the interstate CAB certified carriers TWA, Western,
and United.*

Fares were 30 percent less for the unregulated intrastate airlines in Florida.®

Eventually, economists determined that economic regulation in the airline industry was distorting the
efficient performance of the marketplace. With leadership from Senator Edward Kennedy, Congress
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eventually passed the ADA. The ADA rescinded CAB’s authority over route entry and exist, airline fares, and
mandated that the CAB be dissolved by 1984. In essence, the government acknowledged that there was a
problem: consumers were poorly served by a system that incentivized airlines to provide only intrastate travel.

Similarly, the telecommunications faced significant organization where state and federal regulation
were set up so as to encourage monopolistic behavior. Prior to 1969, the telecommunications industry was
regulated as a lawful monopoly.®” Local telephone service was provided by an operating company of the
AT&T-owned Bell System or by one of approximately 1,600 independent telephone companies. Long
distance telephone service was provided by the long Lines Department of AT&T in partnership with the Bell
operating companies.®

In 1969, however, the Federal Communications Commission approved an application submitted by
AT&T competitor MCI to construct and operate a long distance telephone system between Chicago and St.
Louis.* Effectively, however, to provide long distance service, MCI would need to rely on AT&T-owned
interconnections and local distribution facilities. Although MCI and AT&T attempted to negotiate a
permanent agreement regarding access to this infrastructure, negotiations failed. Among other things, MCI
claimed that AT&T was unlawfully denying it interconnections and that it was being charged excessive and
discriminatory prices for local distribution facilities.** MCI filed suit. Shortly thereafter, the Department of
Justice (“DOJ”) began an investigation.

Again, consumers were unable to benefit from competition in the market. And again, the government
was forced to step in. After a protracted lawsuit, AT&T settled with the DOJ. Among other things, AT&T
agreed to divest itself of the operating companies that provided the local exchange service. Challenging
AT&T’s established monopoly, new entrant, MCI effectively transformed the existing regulatory paradigm,
opening telecommunications up to multiple providers and offering consumers greater choice.

This trend—new business models threatening existing regulatory frameworks—continues today. As
noted at the beginning of this article, Uber poses a tremendous threat to the incumbent taxi industry. While
common carrier regulations are well intentioned, these regulations were written in a time before geolocation-
enabled smartphones and ride-sharing applications. They reflect and benefit regulatory concerns associated
with taxi service, not peer-to-peer ride-sharing. Yet as consumers continue to use Uber’s services and demand
regulatory changes to support Uber’s business, state governments have begun to revise state utility laws to
accommodate Uber—despite taxi industry protests.

In California, for example, Uber was successful in lobbying the California Public Utilities Commission
(“CPUC”) to create a new category of regulated entities (“Transportation Network Companies™) to cover
peer-to-peer ride-sharing services. Recognizing the value of Uber’s product, the CPUC altered its regulatory
framework, thus expanding the market for transportation services and consumer choice.

Leveling The Playing Field Between Banks and Non-Banks

In the same way that new entrants have forced re-examination of the regulatory framework for the
airline, telecommunications and now, taxi industries, the effort of Prosper, Lending Club and countless others
to reinvent financial services should lead regulators to re-evaluate the regulatory framework for that industry.
The fact that Lending Club and Prosper have effectively joined the club by partnering with incumbents does
not give regulators in this industry a pass.
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Banks have a vested interest in preserving the regulatory status quo. Banks benefit from the
complexity, instability and fragmentation of regulation in two ways. First, banks are incumbent providers of
services that others would like to offer, and as incumbents, the complex and unstable regulatory regime serves
as a barrier to entry. Second, banks have a unique ability to export the terms of the loans that they offer from
the states in which are chartered to the states in which their consumers reside.*!

There is no policy justification for giving banks and other chartered financial institutions a monopoly
on the ability to export contract terms from one state to another. Although banks are subject to prudential
supervision, there is no discernable connection between onsite government supervision to protect against the
systemic risks that massively leveraged institutions create for the economy as a whole and banks’ unique
ability to exploit the efficiencies associated with the common market. Exportation of product terms is not a
source or solution to the systemic risks created by the enormous leverage that lurks on bank balance sheets. In
short, the risks that uniquely justify much of the supervision of banks do not also justify their sole ownership
on exportation. After all, the massive risks of leveraged institutions simply are not present for online lending
marketplaces or other alternative lenders. To the extent that exportation of product terms creates regulatory
issues, those regulatory issues fall in the realm of consumer protection, and in the wake of the passage of
Dodd-Frank, that playing field has been largely leveled with the creation of the Consumer Financial
Protection Bureau.

The bank monopoly on national contracting is also a relatively recent creation. Until the mid-1960s,
the prevailing rule in U.S. courts when faced with disputes about which law to apply to a lending agreement—
the law of the domicile of the lender or the law of the domicile of the borrower—did not turn on whether the
lender was a bank or an unchartered financial institution. Courts generally enforced the law of the lender,
rather than the borrower.*? When the prevailing judicial approach to conflict of laws changed in the 1960s,
banks sought new ways to ensure that their contracts could be enforced on a nationwide basis, and courts
eventually latched on to the pre-emptive force of federal banking statutes. Although non-banks cannot
currently claim a similar right, they could regain the ability to export terms if courts simply reverted to the
conflict rule that used to apply to lenders regardless of charter—i.e., that the law of the state of the lender, not
the borrower, governs the relationship between the two.

Conclusion

The broader point goes well beyond giving non-banks the same ability to contract across state lines as
banks. In the financial services industry today, as in the telecommunications and transportation industries a
generation ago, competition has essentially been lost as a guiding regulatory principle. Regulatory compliance
has become an economic moat that existing providers are using to fend off disruptive competition. Rather than
looking for ways to force upstarts to join with those incumbents, regulators in this industry should look for
inspiration in the examples of the past and find ways to level the regulatory playing field. Leveling the playing
field will ensure greater consumer access to better financial products.
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