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Introduction

Antitrust cooperation among Canada, the United States, and Mexico is a growth industry. The
antitrust agencies of the United States, the Federal Trade Commission (FTC) and the Antitrust
Division of the Department of Justice (DOJ), have a long history of cooperation with Competition
Bureau Canada (CBC). Recent reforms to Mexico’s antitrust law have created an impetus for the
U.S. and Canadian agencies to strengthen their cooperative relationship with Mexico’s antitrust

agency, the Federal Economic Competition Commission (known by its Spanish acronym as
COFECE) as well.

While formal instruments facilitate cooperation among the four agencies, the most significant
cooperation takes place through informal means. After describing the situations in which
cooperation could be beneficial, this article will briefly survey the formal instruments, describe the
nature of informal cooperation, and will then expand on how cooperation between the agencies
operates in practice.

Why Cooperate?

As the economies of Canada, the United States, and Mexico have become more intertwined, the
number of transactions or conduct with antitrust significance across borders has grown. The most
significant of these is mergers. All three jurisdictions have pre-merger notification systems, and a
large number of transactions are reviewed in more than one country. A second area of overlap is
cartels, as price fixing and market allocation schemes often cross national borders. While
monopolization (or abuse of dominance as the analogous concept is known in both Canada and
Mexico) is less likely to result in cross-border enforcement issues, it can arise, especially in high-
tech network industries that operate globally. Cooperation helps avoid burdening parties with
potentially inconsistent timelines, remedies, and analytical approaches that could unnecessarily
burden transactions that are ultimately allowed to proceed. Moreover, inadequate attention to the
interests of other countries can create the potential for international friction.

Looking beyond the effects on individual cases, cooperation on broader competition policy issues
can have positive cross-border effects as well. Policy cooperation can promote the mutual
adoption of best practices that facilitate convergent analysis of cases. In the case of
governmentally-sponsored barriers to entry or efficient operation, a healthy dialogue among the
competition agencies of the three jurisdictions is more likely to promote a common view of
competition policy throughout the region.

Formal Instruments

A trio of bilateral antitrust cooperation agreements forms the foundation of the formal cooperation
instruments among the three jurisdictions. The current antitrust cooperation agreement between
the United States and Canada was adopted in 1995.> The United States and Mexico entered into a
similar agreement in 1999.* Rounding out the trio, Canada and Mexico signed an agreement in



2001.5 All three agreements are broadly similar. They acknowledge that it is in the interest of
each party to cooperate on enforcement matters, encourage coordination on related matters, require
notification when the enforcement practices of one competition agency affects the interest of
another country, require that communications between the agencies be maintained in confidence,
and provide for periodic meetings among the agencies. Significantly, however, none of the
agreements create new powers or obligations. They are best seen as high-level articulation of the
existence of good cooperative relationships and foundations for building of practical cooperation
in the context of actual cases.®

In the criminal area, the United States is party to Mutual Legal Assistance Treaties (MLAT) with
both Canada and Mexico. Price-fixing and other per se anticompetitive conduct have long been
subject to criminal sanctions in Canada’ as well as the United States.® MLATSs have been used on
numerous occasions to seek the production of evidence across borders.” Recent reforms have
added criminal sanctions to Mexico’s antitrust law as well.! To date, however, there are no
publicly reported instances of MLAT treaties being used in antitrust matters between Mexico and
either the United States or Canada.

Both Canada and the United States have legislation in place that permit antirust agencies in one
country to collect information on behalf of the other in the aid of civil antitrust investigations.!!
In the United States, such cooperation can take place only pursuant to the adoption of and Antitrust
Mutual Assistance Agreement. Despite the fact that authorizing legislation has been in place in
both countries since 2003, no such agreement has yet been made.

Several multinational instruments round out the cooperation toolkit. All three jurisdictions are
signatories to the Organization for Economic Cooperation and Development (OECD)
recommendation concerning antitrust cooperation.!? All four agencies are members of the
International Competition Network, which in 2012 adopted a Framework for Merger
Cooperation.!*  Finally, the North American Free Trade Agreement (NAFTA), includes a
competition chapter that broadly calls for cooperation in antitrust enforcement.'* The themes of
all three instruments are addressed in the three bilateral agreements, so in the case of Canada, the
United States, and Mexico, they have little practical effect.

Informal Cooperation

While the formal instruments create a framework, most day-to-day cooperation takes place on a
less formal basis. The essence of cooperation involves the exchange of information among agency
staff on matters ranging from publicly available materials to timing of investigations to views
about markets and competitive effects to what has been learned in market investigations.
Understanding how this works requires an understanding of the bounds of confidentiality
provisions governing the competition agency’s work.

Much of an antitrust agency’s work is protected by confidentiality provisions of governing statutes.
In the United States, this includes the provisions of the Hart-Scott-Rodino Act'®, the Federal Trade
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Commission Act,® Antitrust Civil Process Act'’ and, in the case of criminal proceedings, the
Federal Rules of Criminal Procedure.!® Broadly speaking, these provisions provide strong
confidentiality protection for any business information required to be provided to FTC or DOJ."
Similar provisions exist in Canada®® and Mexico.?! These laws are scrupulously observed by all
four agencies, and information so protected may generally be shared only when the parties
involved agree to waive those protections to facilitate cooperation. Waivers are very common in
merger cases involving the United States and Canada, and they are of increasing importance
between the United States and Mexico. The U.S. agencies have developed a model waiver and
frequently asked questions to facilitate their use in civil cases.’> Monopolization/abuse of
dominance cases are less likely to have an international dimension, and they are used less often in
such cases.?

Other information that is protected by agency policy, but not by statute, may be shared more
liberally. The FTC and DOJ, for example, do not publicly announce the existence of an
investigation, but may share this with CBC or COFECE.** Likewise, in the context of particular
cases, they may share their theories of markets or anticompetitive harm, which essentially
comprise their own work product, so long as they do not share statutorily-protected information
that underlies those theories. The confidentiality provisions found in the three bilateral
cooperation agreements (as well as the OECD Recommendation and the ICN Framework) give the
agencies the necessary assurances that the information provided will be maintained in confidence.

Finally, some information is public. Foreign agencies may be unfamiliar, for example, with the
data found in the Securities and Exchange Commission’s EDGAR database, with prior
enforcement actions involving the same parties, or general knowledge about the working of
particular industries. Agency staffs share this kind of background information readily.

Mergers

In terms of sheer volume, most cooperation among agencies involves mergers and acquisitions. In
2009, Canada revised its premerger notification procedures so that they closely align with those of
the United States.”> Mexico, which until 2014 had a post-merger notification system, now has a
pre-merger notification system as well.?® Consequently, significant mergers may now be reviewed
in all three countries simultaneously.

Within the region, merger cooperation is best developed between the United States and Canada.
In 2014, the two U.S. agencies and CBC issued a document setting forth best practices for
cooperation in merger cases involving both countries.”’” The document describes communication
between agencies, coordination on timing, collection and evaluation of evidence, and approaches
to remedies and settlement. In addition, agency merger staffs regularly communicate about cases
under common review, and team leaders from FTC, DOJ, and CBC regularly meet in person to
discuss recent cases and approaches to particular types of investigations.?® FTC and CBC have
participated in staff exchanges as well, using the provisions of the US SAFE WEB Act.”



The high level of cooperation has manifested itself in numerous cases that have been announced
simultaneously and contain complementary remedies.*® In 2015, for the first time, CBC and FTC
announced simultaneous litigated challenges of the same transaction, the proposed merger between
Staples and Office Depot.>! The public record on case cooperation may be understated by the
informal use of comity. The CBC has stated that in appropriate cases, it may rely on remedies
obtained in other jurisdictions in lieu of imposing remedies of its own.>> While the U.S. agencies
have not had many opportunities to rely on foreign agency remedies, nothing prohibits them from
quietly doing likewise in appropriate cases.

Merger cooperation between the United States and Mexico is developing rapidly, inspired on the
U.S. side by its positive experience with Canada and other jurisdictions. The FTC recently sent
an experienced merger lawyer to spend four months with COFECE and has hosted numerous
visitors from COFECE. Regular case cooperation is becoming a reality. The first public case of
three-way cooperation occurred in the recent Continental/Veyance merger, in which DOJ, CBC,
and COFECE worked closely together to reach consistent outcomes in a case that affected all three
jurisdictions.>® This was quickly followed by the ZF/TRW transaction, which was analyzed by
FTC, CBC, and COFECE.**

Cartels

The effects of cartels do not stop at national borders, so cartel investigations cannot either. DOJ
estimates that international cartels account for almost half of its cartel investigations,*> and about
one third of Canada’s cartel cases have an international dimension.>¢

Cooperation in cartel cases often takes the form of investigative cooperation, such as coordination
of searches, access to information, greater coherence in outcomes, and more effective
enforcement.’” Coordinating the logistical aspects of investigations, deadlines, timing of key
events, and witness interview can reduce overlapping and contradictory demands on parties while
accelerating the pace of investigations 3* It can be particularly useful in the case of leniency
applications, a key tool for cartel detection.** Cooperation between DOJ, CBC, and COFECE has
been crucial for international cartel investigations in many industries such as the motor vehicle
components,*’ refrigerator compressors,*! and air cargo.*

Policy

While the front line of cooperation can be found in case work, the three jurisdictions work closely
together to share views on appropriate competition policy. All four agencies are active participants
in the International Competition Network, which promotes convergence in competition law and
policy across jurisdictions.** The heads of the four agencies meet regularly to discuss common
issues of competition law and policy,* which in turn promotes further convergence within North
America.

Competition advocacy provides good examples of how the agencies cooperate in the policy area.
Antitrust agencies from all three countries face common issues as new forms of doing business



come into their markets, which in turn raise questions about the role competition law and policy
should play in those markets. An example is disruptive technologies such as in the urban passenger
transportation markets that have seen entry of firms such as Uber and Lyft.*> One might deduce,
from reviewing the competition advocacy submissions of the FTC, CBC, and COFECE, that there
had been some level of policy symbiosis between the three agencies.*

Conclusion
The trend towards increased cooperation among the four competition agencies in the United States,

Canada, and Mexico is clear. Cooperation is regular and routine among them, and is likely to
continue to grow in the future.
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