


In April 2017, the European Commission (EC) issued a consultation on its Communication
on Standard Essential Patents for a European Digitalised Economy (the Communication).® As the
Global Antitrust Institute at Scalia Law School at George Mason University noted in its comment to
the EC, there are two main troubling aspects of the Communication:

1. The Communication appears to view variation in intellectual property rights (IPR) policies
among standard-development organizations (SDOs) as a potential problem that may benefit
from best practice recommendations.

2. The Communication refers to the need for “better regulation,” without providing evidence of
an identifiable market imperfection, which is a necessary but not sufficient basis for
economic regulation.

Embracing the Procompetitive Benefits of Variation Among SDO Policies

SDOs “vary widely in size, formality, organization and scope,”? and therefore individual SDOs
may need to adopt different approaches to meet the specific needs of their members. Although
uniformity of SDO IPR policies may have some benefits, it also has potential costs, including the
difficulties of keeping up with fast-moving technology without knowing how well particular best
practices will function.3 Indeed, uniformity is generally ill-suited to deal with dynamic sectors such
as 5G technology. “The basic problem is that it [uniformity] proceeds by punctuated equilibrium
rather than gradual evolution.”# In other words, if evolving circumstances dictate a need for change,
the EC may or may not be aware of that and may or may not decide to expend its limited resources
on making the necessary changes to its best practices.

In addition, the costs of stifling continued experimentation and variation may outweigh the
benefits of uniformity.> Such costs may include halting the evolution of SDO IPR Policies. Empirical
evidence shows that the IPR policies of SDOs vary both across organizations and over time in
response to changes in the perceived risk of patent holdup and other factors as they arise.t “A

* Koren W. Wong-Ervin is the Director of the GAI, and Adjunct Professor at Scalia Law, and former Counsel for Intellectual
Property and International Antitrust at the U.S. Federal Trade Commission.

" Consultation at https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-1906931 _en.

2 U.S. DEP'T OF JUSTICE AND FED. TRADE COMM'N, Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation
and Competition (2007) at 33 n.5, http://www.ftc.gov/sites/default/files/documents/reports/antitrust-enforcement-and-
intellectual-property-rights-promoting-innovation-and-competition-report.s.department-justice-and-federal-trade-
commission/p040101promotinginnovationandcompetitionrpt0704.pdf [hereinafter DOJ-FTC 2007 IP Report].

3 Bruce H. Kobayashi & Larry E. Ribstein, Uniformity, Choice of Law and Software Sales, 8 GEO. MASON L.R. 261, 275 (1999-
2000).

41d.
5 Id. at 276.

6 See, e.g., Joanna Tsai & Joshua D. Wright, Standard Setting, Intellectual Property Rights, and the Role of Antitrust in
Regulating Incomplete Contracts, 80 ANTITRUST L.J. 157 (2015). See also Joshua D. Wright, Comm’r, FED. TRADE COMM'N,
Remarks Before George Mason University School of Law: SSOs, FRAND, and Antitrust: Lessons Learned from the Economics
of Incomplete Contracts 2-3 (Sept. 12, 2013) (“[T]he economics of hold-up began not as an effort to explain contract failure, but
as an effort to explain real world contract terms, performance, and enforcement decisions starting with the fundamental premise
that contracts are necessarily incomplete. The incompleteness of contracts did not signal inefficiency; rather, incomplete


https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-1906931_en
http://www.ftc.gov/sites/default/files/documents/reports/antitrust-enforcement-and-intellectual-property-rights-promoting-innovation-and-competition-report.s.department-justice-and-federal-trade-commission/p040101promotinginnovationandcompetitionrpt0704.pdf
http://www.ftc.gov/sites/default/files/documents/reports/antitrust-enforcement-and-intellectual-property-rights-promoting-innovation-and-competition-report.s.department-justice-and-federal-trade-commission/p040101promotinginnovationandcompetitionrpt0704.pdf
http://www.ftc.gov/sites/default/files/documents/reports/antitrust-enforcement-and-intellectual-property-rights-promoting-innovation-and-competition-report.s.department-justice-and-federal-trade-commission/p040101promotinginnovationandcompetitionrpt0704.pdf

decentralized decision-making process normally can produce more possible solutions to a problem
than could a single rulemaker.”” As a result, innovation and experimentation through a
decentralized SDO IPR Policy making may produce at least some IPR policies that are better than
what a single uniform body could write. “This argument for nonuniformity may apply even if the
benefits of uniformity appear to outweigh the costs in a particular context. Without advance
knowledge of the discoveries this process would produce, it is impossible to determine ex ante
whether competition among unknown alternatives will produce more efficient results than the
centralized rule.”8

Another problem with uniformity is that “even the most perfect human drafting process
cannot make objectively ‘right’ decisions. Two general problems infect any single uniform or model
[best practices] in this regard.”® First, the collective wisdom of hundreds or more drafting
committees must be far greater than that of one uniform drafting organization. This wisdom is not
only brought to bear on policy choices that are evident at the outset, but can lead to the discovery
of new alternatives that could not have been anticipated at the beginning of the process by one
person or organization. “A second reason why an evolutionary process is superior to a single
uniform rule [or set of best practices] is that even the best drafter can design a statute [or best
practice] only to suit the general conditions that exist at the time the statute [or best practice] is
drafted.”10

In addition, issuance of best practices by a government agency may unduly influence private
SDOs and their members to adopt policies that might not otherwise gain consensus support within
a particular SDO and that may not best meet the needs of that SDO, its members, and the public.
This could occur because the SDO believes failing to adopt the specified best practices is not
permitted or because failing to adopt the best practices could subject the SDO and its members to
other legal liabilities. Accordingly, the U.S. Antitrust Agencies have taken the position that they do
“not advocate that [SDOs] adopt any specific disclosure or licensing policy, and the Agencies do not
suggest that any specific disclosure or licensing policy is required.”11

Indeed, when the U.S. Department of Justice’s Antitrust Division departed from its own
position and offered recommendations for SDOs that were ultimately adopted in large part by the
Institute of Electrical and Electronics Engineers(IEEE),12 there is evidence of a decline in the
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number of letters of assurances (LOAs) following the IEEE’s 2015 IPR Policy changes, with
numerous major standard-essential patent (SEP) holders explicitly stating that they were refusing to
grant LOAs under the new policy due to the unbalanced nature of the revisions.13 In addition, IEEE
meeting minutes report a slowed rate of development for 802.11ah following the 2015 policy
changes.14

In my experience, agencies are particularly ill-equipped to offer best practice
recommendations on issues such as “transparency on SEP exposure” or “core valuation principles,”
issues that are instead best left to the market or, as a last resort, to the courts in those limited
cases when the parties cannot reach agreement.15> Government recommendations may hamper
market experimentation that could lead to even better IPR policy rules than could be foreseen at
this time, and that also reflect variability in the marketplace.

Exercising Caution Prior to Disrupting the Carefully-Balanced FRAND Ecosystem

With respect to 5G in particular (which is the focus of the Communication), we see in the
smartphone market, which is both standard and patent intensive, exponential output growth, falling
market concentration, and a decrease in wireless service prices relative to the overall consumer
price index (CPI).16 These indicators, although not proof of causation, do suggest caution prior to
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potentially disrupting the carefully balanced fair, reasonable, and non-discriminatory (FRAND)
ecosystem that has emerged organically.

With respect to the three specific areas identified in the Communication (i.e., best practice
recommendations on (1) “increased transparency on SEP exposure,” including “more precision and
rigour into the essentiality declaration system in particular for critical standards”; (2) “boundaries of
FRAND and core valuation principles; and (3) “enforcement in areas such as mutual obligations in
licensing negotiations before recourse to injunctive relief, portfolio licensing[,] and the role of
alternative dispute resolution mechanisms), the EC should broaden the scope of its consultation to
elicit specific evidence of identifiable market imperfections.1?

In some cases, specific concerns mentioned in the consultation seem to be contradicted by
the EC’s own published research. For example, with respect to the asserted problems arising from
over-declaration of essential patents, the EC recently published research noting the lack of “any
reliable evidence that licensing costs increase significantly if SEP owners over-declare,” and
concluding “that, per se the negative impact of over-declaration is likely to be minimal.”18 Even
assuming there is an identifiable market imperfection in this area, it is important to consider that
determining essentiality is a resource and time-intensive exercise and there are likely significant
transaction-cost savings from the use of blanket declarations, which also serve to avoid liability for
patent-ambush (i.e., deceptive failure to disclose essential patents during the standard-setting
process).19

Conclusion
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In summary, the EC should reconsider its proposed approach of issuing best practice
recommendations for SDOs and seeking to achieve “better regulation” of standard-setting activites.
Instead, it should embrace the procompetitive benefits of variation among SDO policies, thereby
avoiding one-size fits all recommendations that may interfere with or unduly influence choices
regarding specific rules that best fit the needs of individual SDOs and their members. Finally, prior
to recommending regulation, it should broaden the scope of its consultation to elicit specific
evidence of identifiable market imperfections, which are a necessary, but not sufficient condition to
economic regulation.



