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Introduction

In both the Department of Justice (DOJ) and the Federal Trade Commission (FTC), antitrust
policy appears to be increasingly associated with economic liberty.” Indeed, Assistant Attorney
General (AAG) Makan Delrahim has stated that “[w]hen competition policy works well, it maintains
economic liberty and leaves decision-making to the markets.” This short article discusses several
different meanings of “economic liberty,” and considers the possibility of a Hayek-inspired theory of
negative liberty of subsidiary importance to consumer welfare as a policy paradigm for the Trump
Administration. Any inclusion of negative economic liberty into antitrust law’s policy goals, however,
may strain to find support in either existing antitrust precedent or the Constitution—resulting in a
possible tension with general rule of law principles.

What is “Economic Liberty”?

Like “consumer welfare,” the term “economic liberty” admits of multiple meanings. Generally,
“economic liberty” can be understood as either positive or negative. In the positive sense, “‘economic
liberty” can connote a right of individuals and firms to meaningfully engage in economic activity.”
The ordoliberal theory of social market economy is an example of this type of approach. For
ordoliberalism, the economic power that can arise from market processes may pose a threat to the
liberty of individuals to freely participate in economic society.” A goal of competition law, on this
view, is to define and enforce rules to prevent distortions of the competitive process so as to maximize
consumers’ economic liberty or choice.® As an approach to contemporary antitrust enforcement,
however, ordoliberalism is both plagued by controversial prior assumptions and its emphasis on market
structure %napposite to the dynamic reality of Schumpeterian competition inherent in the New
Economy.

In its negative sense, “economic liberty” connotes presumptive limitations on government’s
ability to intervene into private economic affairs. Theories of negative economic liberty can be found
across the modern history of thought, and have at times taken root in the American legal tradition. On
one such view, “economic liberty” can mean “natural” or “fundamental” rights, such as those
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articulated during the period of economic substantive due process. For this approach, economic
liberty—underpinned by classical theories of laissez faire,® and for which the rights of property and
freedom of contract are paramount—should only be limited in cases of threats to public health, safety,
and morals.” However, both the limited scope of permissible purposes for government intervention,
and underlying theory of economics, contemplated by substantive due process theories are in tension
with contemporary antitrust policy’s focus on improving economic welfare in light of market failures.

Of course, strongly negative conceptions of economic liberty are not in themselves inconsistent
with a utilitarian and technocratic theory of antitrust policy. Here, the Chicago School constitutes both
case and point. While its emphasis on making economic welfare the singular goal of antitrust law was
distinctly utilitarian, it also gave antitrust law a technocratic role to correct market failures.'
However, particularly in the area of exclusionary conduct, strong presumptions in favor of market self-
correction have been seen as making Chicagoan antitrust policy, in effect, consistent with the strong
negative rights of property and freedom of contract that one might associate with a conservative-
libertarian approach.'" As such, the Chicago School is a good example of an antitrust policy that is
compatible with both a strongly negative conception of economic liberty and the utilitarian goal of
economic welfare.

Another theory of negative economic liberty may be considered a more recent entrant into
American law and economics. On this approach, economic liberty can be understood as primarily
grounded neither in natural rights nor general market self-correction, but the decentralized nature of
knowledge in economic society. The origins of this theory can be found in Friedrich Hayek’s famous
formulation of the “knowledge problem.”* For Hayek, economic knowledge cannot be centralized
within governmental bodies in the way a technocratic and utilitarian antitrust policy may often seem to
require. Such knowledge is, rather, dispersed among individuals in society. By extension, antitrust
law and enforcement should reflect a healthy skepticism of governmental bodies achieving the
evidentiary foundations needed to justify intervention into market processes and improve economic
welfare relative to what would obtain if no intervention occurred.

Antitrust Policy and the Rule of Law

While it is too soon to conclude what role, if any, economic liberty will play for antitrust
officials in the Trump administration, AAG Delrahim’s speeches thus far provide a basis for some
initial reflections. First, “economic liberty” might be interpreted as (at least largely) negative in nature.
As noted by AAG Delrahim, “antitrust employs law enforcement principles to maximize economic
liberty subject to minimal government imposition.”"> Second, and importantly, economic liberty will
unlikely reflect any form of economic substantive due process. Rather, “antitrust law has an inherent
equilibrium—wary of infringing on economic liberty, but willing to intervene to correct market
failures.”'*  Third, economic liberty and consumer welfare will likely be understood as jointly
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important and consistent values.”> Fourth, AAG Delrahim has quoted approvingly Judge Bork’s view
that consumer welfare is the single goal of the antitrust laws, suggesting that consumer welfare will
remain the operative legal standard.'®

If the antitrust laws are to remain a consumer welfare prescription, however, the question arises
as to just what role economic liberty might play. Here too, the words of AAG Delrahim may provide
some useful context:

“The economic liberty approach to industrial organization is also good economic policy. F.A.
Hayek won the 1974 Nobel Prize in economics for his work on the problems of central
planning and the benefits of a decentralized free market system. The price system of the free
market, he explained, operates as a mechanism for communicating disaggregated
information.”"’

While retaining a consumer welfare standard, antitrust law could incorporate a Hayek-inspired
theory of economic liberty when enforcing particular antitrust rules. Considered with AAG
Delrahim’s remarks on remedies, the Antitrust Division’s challenge to the AT&T-Time Warner merger
may be seen as providing an illustrative example of this type of approach: while the merger’s effect
would be measured using a consumer welfare standard,'® a structural remedy may be preferable to a
consent decree when taking into account economic liberty."’

Incorporating economic liberty into antitrust policy should be supported by precedent and
conform to the rule of law.”’ By famously characterizing the Sherman Act as a “comprehensive
charter of economic liberty aimed at preserving free and unfettered competition as the rule of trade,”
Justice Black’s opinion in Northern Pacific Railway v. United States”' may be a useful starting point.
However, the theory of economic liberty put forward by Justice Black appears to have been primarily
positive in nature—even one that contemplated antitrust as a vehicle for “the preservation of our
democratic political and social institutions.””* Indeed, in condemning Northern Pacific’s tying
arrangement, Justice Black saw the unlawfulness of tying in terms of “deny[ing] competitors free
access to the market” in a way that resulted in “buyers [being] forced to forego their free choice
between competing products.”” As such, Justice Black’s opinion seems to invoke a notion of positive
economic liberty similar to ordoliberalism, rather than one sounding in either consumer welfare or the
knowledge problem.
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One might also consider whether the Constitution provides a basis for including economic
liberty into antitrust policy. Here, it is worth noting AAG Delrahim’s remark that “[p]Jromoting the
general welfare and securing liberty...those are values enshrined in the Constitution itself. Antitrust is
not merely a technocratic exercise, in fact it is an ingenious body of law supporting sound economics
that serves our most important values.”** As articulated by one commentator,” a constitutional theory
of antitrust might begin by recognizing the Sherman Act as the “Magna Carta of free enterprise,”*® and
find that some forms of antitrust intervention violate basic constitutional norms of economic liberty.”’
Such a theory, however, would face several challenges. First, as a matter of precedent, even Trinko
may be inconsistent with such a theory of antitrust enforcement.”® Most importantly, however, it is
debatable whether the Constitution embodies any theory of negative economic liberty from which a
corresponding theory of antitrust enforcement could claim inspiration.*

Conclusion

For the past forty years, a consensus has existed that antitrust law is a technocratic exercise
with the single goal of consumer welfare exhibiting only marginal differences in enforcement between
Republican and Democratic administrations.’® Protecting economic liberty by incorporating Hayek-
inspired theories of the knowledge problem into enforcement of a consumer welfare standard could
represent a notable shift in antitrust policy. In so doing, however, antitrust enforcement may approach
a point of tension with rule of law principles given both modern antitrust’s singular focus on consumer
welfare,’' as well as difficulties with formulating a supporting “constitutional” theory of antitrust law.
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