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Introduction

Is there a significant impediment to effective competition where a major provider of music streaming
services acquires a leading application for automatic music recognition, particularly insofar as the
latter enables the identification and targeting of users of competing streaming apps? In
Apple/Shazam,? the European Commission answered this question in the negative, considering several
ways in which the data collected through that application could lead to a competitive advantage. The
Decision constitutes an important addition to the series of EU merger cases involving the use of
customers’ personal data,* as distinct from broader “big data” concerns.*

Facts

On March 14, 2018, the Commission received the notification of a concentration that would result in
Apple’s acquisition of Shazam, a developer and distributor of music recognition apps for smartphones,
tablets, and personal computers. The notification followed a referral pursuant to a request made on
December 21, 2017 by the Austrian competition authority, to whom the acquisition was notified on
December 12, 2017; competition authorities of seven more EEA Member States subsequently joined
the request. On April 23, 2018, the Commission opened a Phase Il investigation due to two distinct
non-horizontal and non-coordinated effects:® (a) the potential foreclosure of competing providers of
automatic content recognition (“ACR”) software solutions as a result of conduct such as pre-installing
Shazam on i0S, integrating Shazam with i0OS, or degrading the interoperability of ACR solutions
provided by Shazam’s competitors on i0OS; and (b) the potential foreclosure of competing providers of
digital music streaming apps as a result of Apple gaining access to commercially sensitive information
on its rivals through the Concentration.

However, having conducted an in-depth investigation on the databases maintained by Apple Music,
Apple Music’s competitors, and Shazam's competitors and having examined several possible concerns
arising from the concentration, the Commission concluded in its Decision on September 6, 2018 that
the Transaction would not significantly impede effective competition in any of the following: (i) the
licensing of music charts data at worldwide level, in the EEA or in any of the Referring States; (ii)
online advertising services in any of the Referring States; (iii) digital music streaming apps in the EEA
or in any of the Referring States; and (iv) ACR software solutions at worldwide level or in the EEA.

The Decision

The Decision takes a close look at the digital music industry, including digital music streaming services
and ACR software solutions, and the role played by user data in generating insights, product
development, and targeted advertising. It identifies five distinct relevant markets: (1) software
solution platforms; (2) digital music distribution services; (3) ACR software solutions, including music
recognition apps; (4) licensing of music data; and (5) online advertising.® The Commission left open
the possibility of further market segmentation, as there would be no impediment of effective
competition under any of the plausible definitions. Nevertheless, what appears clear from the
competitive assessment of these markets is that Apple has a considerable share (20-30 percent) both
in software solution platforms and digital streaming apps; while Shazam has a prominent share (in
excess of 30 percent) in the market for music recognition apps for smart mobile devices, and a more
marginal position in the market for ACR software solutions (5-10 percent). Finally, although the



investigation was inconclusive with regard to the market shares of the parties in the markets for
licensing of music charts data and online advertising, the Commission confirmed in its investigation
the existence of multiple alternative providers.” That finding, along with the complementarity of the
parties’ datasets, led to the conclusion that the merger would not give rise to horizontal effects.®

With regard to non-horizontal effects, the Commission considered potential foreclosure of competing
providers of digital music streaming apps due to the acquisition of commercially sensitive information,
compounded by two possible groups of practices that Apple could undertake post-Transaction, that is
denial or degradation of access of Apple Music’s rivals to: (i) Shazam’s referral mechanism as a
customer acquisition channel; (ii) Shazam’s referral mechanism as a functionality that boosts user
engagement and enriches user experience; (iii) Shazam as an advertising tool; (iv) Shazam as a provider
of in-app music recognition functionalities; (v) Shazam’s User Data as an input to improve existing
functionalities, or offering additional functionalities, on music streaming services.

Thus, the first and main theory of harm reviewed by the Decision concerns the possibility that Apple
would take advantage post-transaction of the information acquired by Shazam, including via its current
API integration with Spotify, to derive commercially sensitive information. In particular, Apple could
combine the Customer App Information (which includes information about the presence of non-pre-
installed digital music streaming apps on the mobile device where Shazam is installed) with additional
identifying information (such as email address, Facebook ID, mobile’s advertising ID, etc.) enabling it
to draw up a list of customers of Apple Music’s and potentially target them with personalized offers.
Here the Commission notes, “without prejudice to the assessment by competent data protection
authorities” that such data aggregation seems to be permitted under the General Data Protection
Regulation (“GDPR”), as Shazam’s terms of service “appear to inform” on the processing of the
Customer Information processed by Shazam.’

Furthermore, Shazam is already able to access data about which apps are installed on a user’s Android
device, because the Android Developer Guidelines allow all apps to do so. On the other hand, Spotify’s
developer terms and conditions are quite stringent, imposing developers to: (i) only request from
Spotify users the data they need to operate their app; (ii) not to email Spotify users without explicit
consent; (iii) completely and accurately disclose the privacy practices and policies they apply on their
app or website; and (iv) not use Spotify’s user data “in any manner to compete with Spotify.”'

Nevertheless, despite the existence of legal and contractual constraints on the use of Customer App
Information, the Commission assessed whether the targeted advertising made possible by the
combination of databases was likely to have negative impacts on effective competition, and concluded
that it did not on three grounds."" First, the ability to access the Customer App Information on Android
is not limited to Shazam and would not be limited to Apple post-Transaction (unlike for i0OS). Second,
the market investigation clearly indicated that the digital music streaming service market in the EEA
(and in the Referring States, including Iceland where Apple Music is active) has been growing
considerably, and that there are already several providers with the capability of targeting “music
enthusiasts.” Third, the Commission noted that Apple has stated its plans to change Shazam’s data
collection practices in order to bring them in line with Apple’s industry-leading positions on privacy
and, thus, to update the Shazam app for OSs other than Apple’s OSs so that it will “not send to Apple
the Customer App Information unless the music streaming service of that user agrees to allow this
information to be sent to Apple.”"

The second theory of harm contemplated by the Decision is one of denial and degradation of access by
competitors to Shazam’s referral mechanism as a customer acquisition tool. The Commission here



determined that, even if the merged entity were to have the technical ability and the incentives to
engage in such practices, it is unlikely that they would have the ability to foreclose competing providers
of digital music streaming apps and adversely affect competition.' This is because Shazam’s market
shares have not translated into a significant degree of market power. And in fact, given the low number
of referrals for registration currently coming from Shazam, the effects of denial or degradation of
access of competing providers of digital music streaming apps to Shazam’s referral mechanism are
unlikely to be sufficient to reduce their ability or incentives to compete.

A third and related theory considered by the Decision concerns the denial and degradation of
competitors’ access to Shazam’s referral mechanism as a functionality boosting engagement and
enriching experience. Here again, the Commission notes that the merged entity would lack the
incentives to foreclose competition simply because of Shazam’s limited market power,™ and the
limited relevance of referral mechanisms in competition between digital music streaming apps. The
Commission notes that already pre-Transaction, the referral tile to Apple Music has a more prominent
position on i0S devices (due to an existing partnership between the merging parties), which has failed
to produce significant results in user engagement. And in any case, nothing would prevent users, post-
transaction, from “shazaming” songs and listening to them on rival digital music streaming apps. ' sk

A fourth and important theory of harm in the Decision explores the possible “big data” advantage
arising from the acquisition of Shazam: Shazam’s data could be exploited to improve existing
functionalities, or offer additional functionalities, on digital music streaming apps. Here, the
Commission concludes that Shazam User Data does not appear to be unique and, thus, be able to confer
a significant “data advantage” to Apple post-Transaction.'® The Commission’s assessment is based on
an in-depth investigation of data available on users of digital music services using four relevant big
data metrics: that is the variety of data composing the dataset; the speed at which the data are
collected (velocity); the size of the data set (volume); and the economic relevance (value). In
particular, it finds that Shazam’s data are not more comprehensive than other datasets available in
the market, they are generated at a lower speed and with lower per user engagement, and have never
been considered as a strategic asset by the merging parties.

A fifth theory of harm was that Shazam could be used to serve more effective ads, for instance through
push notifications that promote Apple Music on Android devices. However, this theory was quickly
dismissed on grounds that Shazam’s strength in the advertising market is relatively low; and that users
always remain free to choose not to receive any of the notifications in question."

Yet perhaps the most elaborate theory of harm examined by the Commission has to do with the possible
foreclosure of competing providers of ACR software solutions, including music recognition apps, by the
adoption of two different types of strategies: first, by providing different levels of integration of ACR
functionalities between Apple Music apps and competing digital music streaming apps; second, by
leveraging of Apple’s strong market position in other products or services, most notably in the hardware
space.

The Commission rejects the first scenario, noting the existence of several alternative ACR providers,
and endorsing the view gathered during the investigation that the concentration may have the positive
effect of encouraging digital music distributors to partner with providers of ACR technology.®

As to the second scenario, the Commission acknowledges the theoretically possible impact on
competition of the following three practices: (a) pre-installation of the Shazam app on Apple’s PCs,
smart mobile devices, and other platforms; (b) deeper integration of Shazam’s app on Apple’s products



and services; and (c) reduction of interoperability between Apple’s products and services (and,
specifically, Apple devices’ microphone) and third parties ACR apps and software solution.’ However,
it finds the concerns not to be merger-specific, as there is already a partnership and integration is in
place between Apple Siri and Shazam’s ACR technology.?

Furthermore, preventing hardware integration by competing ACR software solutions providers would
be against Apple’s interest to have a multitude of apps in its ecosystem, ultimately affecting its
competitiveness vis @ vis other platforms.2' In any case, the Commission rules out any likely competitive
impact of such integration in light of the fact that the parties do not have a sufficiently strong position
in the market, respectively, for ACR software solutions platforms and ACR software solutions.?

Author Opinion

This Decision offers food for thought to the ongoing discussion on the reform of competition law in a
data-driven environment.? One takeaway is the difficulty of assessing market power in the presence
of non-monetary pricing. The Commission also expresses discomfort in using market shares as a proxy
for market power in fast-growing sectors characterized by frequent market entry and short innovation
cycles,? while also noting that Shazam is not a startup company and there is no history of disruptive
entry or innovation.” Absent from this discussion, however, is a hands-on examination of the ACR
technology and business models, which could have arguably shed light on the relative quality of the
products offered by competitors and the scope for entry.

First, the Decision only provides an introduction to the technology in question, distinguishing between
fingerprinting and watermarking: in the former, quality depends on algorithms extracting recognizable
data for audio signals and a large reference database, which is built upon the source fingerprints given
by music labels and music streaming or download service providers and music aggregators. In the latter,
quality depends on algorithms aimed at inserting data into the audio signal, and a smaller reference
database that is likely to require closer cooperation with music publishers and record companies. While
we are told that providers of ACR software solutions rely on both technologies, it appears difficult to
assess the effects of the concentration without a clear picture of the relative importance of those
algorithms and reference databases. This is disconcerting as ACR software solutions are destined to
become crucial gatekeepers for the flow of information in the EU, particularly in light of recent
legislative and policy proposals to require the adoption of on the installation of content recognition
technologies to prevent the circulation of illegal content.

Second, a measurement of market power as the ability to reduce quality in this market can hardly
overlook the significance of in-service advertising. This arguably implies the need for an assessment of
the elasticity of demand in reaction to an increase in advertising, and of the frequency and intensity
of advertising across providers of ACR software solutions. It is somewhat disappointing that, although
the Commission perceives the existence of a problem with its estimation of market power, it fails to
conduct the holistic inquiry that would enable it to reach more solid conclusions. This is all the more
problematic considering that Shazam’s limited market power was a core reason for dismissal of the
second, third, and sixth of the above-mentioned theories of harm.

Another aspect worth noting in this Decision is the interaction of competition and other policy goals.
Specifically, one of the concerns that led the Commission to open a second phase investigation was
inextricably linked to data protection law: would it be possible for Apple to use information collected
through Shazam in order to identify customers of Apple Music’s rivals, and ultimately target them with



advertising or marketing campaigns? While data protection law does not a priori prevent such
targeting, the assessment in that context depends on the specific conditions of processing of personal
data, including its transparency and the safeguards available to data subjects.

The Commission did not conduct such detailed assessment, however,?® which could potentially mean
that by approving a concentration that raises data protection concerns it failed to fulfill its duty to
protect EU Charter rights. For this reason, a welcome development in connection with this Decision is
the effort by the European Data Protection Board to initiate inter-institutional dialogue, through an
unprecedented statement issued during the investigation calling for the consideration of the data
protection and privacy interests of individuals where one or more companies have accumulated
“significant informational power.”?

In line with recent initiatives by the European Data Protection Supervisor,?® the Statement goes beyond
data protection: it demands the assessment of “longer-term implications for the protection of
economic, data protection and consumer rights whenever a significant merger is proposed, particularly
in technology sectors of the economy.”?

Whether the European Commission and other competition authorities are indeed ready to take that
challenge remains to be seen. In this regard, it is worth exploring the suggestion made in the Statement
that such assessment be “separate to and independent from, or integrated into, the competitive
analysis.” Should a digital rights impact assessment be one of the measures proposed in the reform
package for competition law in the digital age? If so, what form should it take? Given the competition
authorities’ lack of competence in making data protection determinations, this would arguably require
the institutionalization of a dedicated cooperation mechanism between digital regulators.
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