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Summary
On January 16, 2019 the European Court of Justice (“CJEU”) confirmed the General
Court’s annulment2 of the European Commission’s (“Commission”) decision to block the
UPS/TNT3 transaction. The decision was overruled in view of infringements of the rights
of defense which had been characterized by Advocate General Kokott as “a textbook
example of the issues arising.”4 The judgments confirm the importance of the rights of
defense and demonstrate that procedural infringements can have more far-reaching
implications than substantive errors. The case also calls for reflection about the role of
economics in antitrust, and the balancing of regulatory deadlines with a fair hearing.

Facts of the Case
The Commission Decision
On January 30, 2013 the Commission prohibited the acquisition by United Parcel
Service, Inc. (“UPS”) of TNT Express (“TNT”) because the transaction would
significantly impede effective competition on the market for international express
parcel delivery services in several Member States.5 The planned merger would have
reduced the number of market players with an integrated air and ground operation, socalled “integrators,” from four to three. According to the Commission, the merged
entity would not have been constrained by non-integrated operators, potential entry,
or customer buyer power. The Commission therefore concluded that the merger would
likely result in price increases in 29 EEA states. However, in 10 of these countries the
Commission recognized that the efficiencies claimed by UPS would have outweighed
the predicted price increases. UPS submitted several commitment proposals to remedy
the remaining concerns but all were found unsatisfactory, leading to the Commission’s
decision to block the transaction.
The Commission’s key objection was that the transaction would cause a net price
increase. The price effect was assessed by way of an econometric model. It is this
econometric model – or more precisely one specific element of the algebraic formula
involved – which is the focus of the CJEU’s recent judgment.

The General Court Judgment
UPS first lodged an appeal with the General Court, claiming that the Commission’s
decision should be annulled because UPS’s rights of defense had been infringed during
the Commission’s proceedings. UPS argued that the econometric model used in the final
decision was materially different from all the versions of which UPS had been informed.6
The General Court agreed with UPS that the changes to the final model were not
negligible. In the econometric model shared with UPS at the stage of the Statement of
Objections (“SO”) the Commission had relied only on a continuous variable. The final
model, however, applied a discrete variable to estimate the effects of the loss of a
competitor on prices and a continuous variable to predict the effect of the merger on
prices.7 Nothing in the Commission’s file demonstrated that the use of different
variables – as opposed to the use of the same variable at all stages – had been discussed
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with UPS. The General Court decided that the Commission should have communicated
the final model, with the alterations to the variables, to UPS.8
In reaching its conclusions, the General Court recalled that the observance of the rights
of defense is a general principle of EU law enshrined in the Charter of Fundamental
Rights of the European Union.9 In addition, the right to a fair hearing, which forms part
of the rights of defense, requires that the merging parties be given the opportunity
during the Commission’s investigation to make known their views on the truth and
relevance of the facts and circumstances alleged and on the documents used by the
Commission to support its claims.10 In this case, that implied the right to review the
final model.
The breach of UPS’s rights of defense was found sufficient to annul the Commission’s
decision because, in the absence of this procedural irregularity, the General Court
found, there would have been a slight chance that UPS would have been able to better
defend itself.11 First, the version of the econometric model relied upon in the SO
resulted in a provisional finding that there would be anti-competitive price effects in
29 EEA countries; this was reduced to 15 in the prohibition decision, which shows that
the final model affected the Commission’s conclusions.12 Second, UPS had had
significant influence on the development of the model because it had provided solutions
to technical problems, which the Commission acknowledged, and the judgment implies
that UPS may have had relevant comments on the final model.13 Further, UPS might
have been able to use the final version of the econometric analysis to counter some of
the qualitative evidence taken into account by the Commission in addition to the
quantitative model, because the model would have influenced the interpretation of
the qualitative evidence.14
Finally, the Commission’s “need for speed” argument was simply rejected because the
Commission had adopted its final model more than two months before the decision.
This period undermined the Commission’s arguments about tight timelines in merger
investigations.15

The Judgment of the European Court of Justice
The Commission appealed the General Court’s judgment, to the CJEU, but to no avail:
the CJEU confirmed the General Court’s judgment in its entirety.
The CJEU pointed out that observance of the rights of defense is a general principle of
EU law16 which in merger investigations requires that, before the adoption of the final
decision, the merging parties are put in a position in which they can make known
effectively their views on the accuracy and relevance of all the factors on which the
Commission intends to base its decision.17 This ensures that the procedure is fair and
respects the principle of good administration.18 This unsurprisingly also applies to
econometric models which make it possible to predict the effects of a merger. If such
models form the basis of a decision, they should be shared with the merging parties. 19
The Commission put forward a number of arguments seeking to characterize the
changes to the econometric model as immaterial to UPS’s rights of defense. Each of
these claims was rejected outright by the CJEU. The Commission first tried to equate
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the amendments to the model to internal Commission documents, there being no right
of access for the merging parties to these. The CJEU simply rejected the argument: 20
Advocate General Kokott had already referred to it as “particularly unpersuasive.”21
The Commission also claimed that it was entitled to change its final findings since those
in the SO are only provisional. The CJEU accepted this basic premise but not the
Commission’s conclusion that it had not been necessary to inform UPS of the changes
to the econometric model. This was because the amendments to the model post-SO had
deprived UPS of the opportunity to comment on the Commission’s objections to the
transaction.22
Finally, time limits cannot trump the rights of defense: the CJEU found that the
Commission was required to reconcile the “need for speed” with observance of the
rights of defense. The Commission did not in fact provide any reason to explain why it
would have been impossible to give UPS time to comment on a model adopted two
months prior to the decision.23
The CJEU also endorsed the General Court’s ruling that the rights of defense
infringement was sufficient to annul the Commission’s decision. It is irrelevant,
contrary to an argument advanced by the Commission, whether the model served as
exculpatory or inculpatory evidence,24 because it was one of the elements on which the
Commission relied in its decision.25 Such a model must be objective and contribute to
the impartiality and quality of the Commission’s decision to ensure a trustworthy
merger control process.26 Failure to disclose the Commission’s methodological choices,
especially as regards statistical techniques which are inherent to econometric models,
would run counter to the objective of encouraging transparency in merger control
processes and would undermine effective judicial review.27

Opinion
There are a number of noteworthy observations about the Commission’s process and
the Court judgments.
First, the Commission offered no clarification as to why within a two-month period it
would have been impossible to share the final model with UPS. It may not have been
more than an inadvertent procedural error. The Commission’s only explanation is “the
need for speed” in merger investigations. This argument was, however, in the present
case rightfully rejected by the Court, not only because respect for the rights of defense
is fundamental for fair proceedings but also because more than two months were left
in the procedural cycle before the decision deadline.
Second, the Court’s judgment endorses the existing low standard for annulment when
an undertaking was deprived of access to evidence used by the Commission in support
of the objections formulated in its decision.28 If in such a situation, the undertaking can
demonstrate that “it would have been better able to defend itself”29 – or as expressed
in earlier judgments “the documents would have been useful for its defense” 30 – the
infringement of the rights of defense will justify annulment of the entire Commission
decision. In Commission v. UPS, the CJEU identified a procedural, not a substantive,
error and endorsed the critical importance of transparency and a fair hearing. In the
Commission’s decision, the concerns were reduced from 29 to 15 countries compared
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to the SO, and this on the basis of the undisclosed model – which one could argue was
advantageous to the parties. Advocate General Kokott’s opinion probably explains best
why this is irrelevant. The qualitative factors emphasized by the Commission in relation
to the 15 countries may in fact have carried less weight if the quantitative econometric
calculations, by means of which those qualitative factors had originally been
strengthened, became less reliable.31 Further, there were only two Member States
where competition issues had been identified purely on the basis of qualitative
considerations independently of the econometric model. It would have been easier for
UPS to defend itself in relation to two rather than 15, let alone 29, Member States in
which problems were identified.32 Finally, the prospects of proposing satisfactory
remedies for a more limited number of markets would also have been better in that
case.33 Accordingly, the problem with the econometric model vitiated the entire
decision.
The annulment of an entire decision on the basis of a procedural error contrasts with
situations where the Court has upheld prohibition even while overruling significant
substantive findings as “manifest errors of assessment.” In Honeywell v. Commission34
and GE v. Commission,35 for example, the Court upheld the Commission’s finding that
the merger would have significantly impeded competition on three relevant markets.
At the same time, though the Court disagreed with the Commission’s conclusions about
the vertical overlap between certain products (Honeywell’s engine starters and GE’s
engines) and about the conglomerate effects resulting from the planned merger owing
to GE’s financial strength and vertical integration, and from bundling GE’s engines with
Honeywell’s avionics and non-avionics products. Each of these was considered manifest
errors of assessment by the Court; but the Court upheld the prohibition because it found
the Commission had rightfully concluded that the planned merger would have created
a monopoly on the worldwide market for jet engines for large regional aircraft, the
market for engines for corporate jet aircraft and the market for small marine gas
turbines. The manifest errors of substantive analysis did not affect the Commission’s
findings on all markets so the Court concluded that the prohibition was to be upheld on
the basis of the significant impediment to effective competition (“SIEC”) on those
product markets.36 A substantive error which does not affect all SIEC findings is unlikely
to vitiate the entire decision.
Third, as with almost all other annulments of prohibition decisions, the Court judgment
was of no value in practice for the companies concerned in terms of resurrecting the
merger. Indeed, FedEx has in the meantime bought TNT.37 UPS may however not be left
entirely empty-handed in view of its pending compensation claim of €1.7 billion against
the Commission.38 This is a separate procedure in which UPS will need to prove that the
Commission acted unlawfully,39 i.e. that the Commission committed a sufficiently
serious breach of a rule of law which is intended to confer rights on individuals (which
includes undertakings).40 This is a high threshold and it is not an automatic conclusion
that damages will be awarded.41 In the present case, the Commission infringed the
rights of defense, an area in which it has no discretion, so the mere infringement of
UPS’s rights might be found a sufficiently serious breach.42 The right to be heard has
previously been characterized as one which confers rights on individuals, 43 including an
undertaking’s right to a careful and impartial investigation of all elements by the
Commission during a merger case.44
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Finally, the CJEU linked the need for transparency of econometric models with their
importance for the predictive nature of a merger analysis. Economics has indeed gained
increasing importance over the last 17 years. The rise of economics in Europe
commenced after the famous Commission defeats in the early 2000s when the European
Courts overturned a series of judgments: Airtours,45 Schneider,46 and Tetra Laval.47 The
Commission subsequently reformed its merger control procedures and adopted a reform
package in January 2004 which created the European Merger Regulation still in force
today. Part of the reform was “strengthen[ing]further the underpinning of the
[Commission’s] competition analysis” to allow for “more rigorous testing of the
economic models [the Commission applies] in [its] investigations.” 48 The reform
created a “Chief Economist Team” (“CET”) and the first Chief Economist, Lars-Henrik
Röller, was appointed in July 2003.
Economics has since then become central to almost any investigation; but the work of
the CET must fit within the merger procedures. Advocate General Kokott expressed this
clearly in her opinion:
The desire to incorporate more economic expertise into the assessment
of competition cases must not be realized at the expense of fundamental
procedural guarantees (…) if the Commission decides to conduct complex
economic analysis in competition proceedings as part of a ‘more economic
approach’, then it is above all its own responsibility firstly to conduct
these analyses carefully and impartially and secondly to conduct them
with such promptness that they fit without difficulties into the
procedural timetable envisaged by the European Union legislator.49
It seems obvious indeed that economic analysis must respect the rights of defense. But
there is also a broader question about the extent to which economics has pervaded
competition law: has the balance tipped too far in favor of economics (and indeed
econometrics)? It is remarkable that the prohibition of a merger between two
international players is annulled on the basis of the type of variable used in an
econometric model. The question arising is whether too much emphasis has been put
on quantitative evidence and whether it should be rebalanced with qualitative
evidence. This is not to suggest that economics be reduced to a minimal supporting role
in competition law investigations, but it may be right to re-evaluate the balance of
qualitative and quantitative evidence in the legal and economic analysis competition
cases inevitably entail.
In the UPS/TNT Express investigation the Commission relied on qualitative evidence
from internal documents and the market investigation.50 There is an increasing trend
in Commission merger investigations to rely more on internal documents. For example,
it has been reported that document requests in recent complex merger investigations
have amounted to not just thousands but hundreds of thousands and even more than a
million documents.51 As mentioned above, in UPS/TNT Express on the basis of
qualitative evidence, without the quantitative econometric model, the Commission
would only have identified problems in two Member States. So, the qualitative evidence
by itself would have made the transaction more feasible. However, more reliance on
qualitative evidence does not necessarily imply an increased likelihood of clearance. It
has been mentioned in debate by officials, for example, that when the internal
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documents include sufficient evidence to prove negative effects on competition to the
requisite standard, quantitative evidence about efficiencies may not be able to
undermine those conclusions.
The increasing use of qualitative evidence may rebalance the role of economics in
investigations, but the Commission should also bear in mind the lessons from UPS/TNT
Express and ensure that the rights of defense are respected and balanced with the
“need for speed.” When parties are required to hand over several thousand or even
several hundred thousand documents, the parties may not be able to perform
appropriate reviews within the short timeframes of a merger control investigation.
Simply stopping the clock, to artificially extend the timetable, misappropriates the stop
the clock mechanism. Recent EU merger control data shows that the statutory
timetable foreseen in the European Merger Regulation is repeatedly extended through
pre-filing discussions which are taking longer; frequent use of voluntary extensions of
time; and stop the clocks when, in extreme cases, parties are unable to complete a
document request on Friday by the following Monday. There has been a steady increase
in the Commission’s use of the stop the clock procedural tool in the last three years
(from 33 percent of Phase II cases in 2016 to 40 percent in 2017 to 50 percent in 2018),
adding an average of 1.3 months to each affected investigation in 2018. 52 The increased
use of internal documents should not be allowed to lead to overburdening the parties
even further in a process, which unlike the U.S., for example, is already extremely
intrusive since it requires completion of a significant pre-determined filing form which
also includes demands for large data sets.
The analysis of qualitative evidence must also be based on a fair and objective
assessment in the round and not laser focus on an individual statement or document
which might – similar to the UPS/TNT Express case – lead to the validity of a decision
being based on a very narrow foundation.53 In this context it will also be important to
take account of the author and addressee of an internal document, e.g. materials
produced by staff without any influence over the company’s strategy should be assessed
within that framework. In all of this, the guidance the Commission plans to issue on the
collection of internal documents will be welcome.54

Conclusion
The judgment of the CJEU in UPS/TNT Express is to be welcomed as a forthright
reinforcement of the importance of the rights of the defense. Its practical implications
may though be two-edged: the intensity and duration of Commission procedures can
only increase, so that due process will come at a practical cost. The confluence of
econometric rigor and the appetite for intensive document review point to ever-longer
procedures in the future.
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