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Attorney-client, or legal professional privilege, is a critical aspect of due process in competition
proceedings. It is recognized by the legal systems of the United States and most common law
countries. However, many other jurisdictions either do not recognize the privilege or do so only
partially. The United States Federal Trade Commission (FTC) is a strong advocate for the
adoption of a robust privilege, both bilaterally with countries and agencies that consider
reforming their rules, and in multilateral bodies that promote best practice standards for
competition investigations. We were pleased to see the recent reforms that Mexico has adopted
to introduce the privilege specifically into its competition law, even though the privilege is
severely constrained within its broader legal system. In this article, we discuss the privilege as
it applies in most countries and how it applies in Mexico; The FTC’s work that helped lead to
recognition of a robust privilege in multilateral competition institutions, including the ICN and
OECD; the incorporation of the privilege in the US-Mexico-Canada Agreement (USMCA);
and the successful Mexican initiative to strengthen this privilege.

. The Attorney Client Privilege

The purpose of the attorney-client privilege is to encourage open communication between
lawyers and clients in order to promote broader public interests, especially compliance with
the law and the ability of counsel to present a fully informed defense. In the United States, as
in other countries that recognize it, the attorney-client privilege shields certain communications
between a client and his/her attorney from discovery or other compelled disclosure. As the
United States Supreme Court has noted, “[t]he privilege exists to protect not only the giving of
professional advice to those who can act on it but also the giving of information to the lawyer
to enable him to give sound and informed advice.”? In the context of antitrust, the privilege
encourages compliance with the law as it creates conditions where attorneys, both in-house and
external, can encourage clients to discuss their plans in a way that allows the attorney to provide
guidance about what is permitted and what is not, or how to mitigate the harm if the line has
been crossed. For firms that seek to comply with the law, the freedom to talk openly with
counsel gives them a meaningful opportunity to be counseled to comply.

While treatises can be and have been written about the scope of the attorney-client privilege,®
the general rules in the United States and elsewhere are that oral or written communications
between attorney and client for the purpose of obtaining legal counsel are privileged, along
with attorney’s records of communications with the client. The underlying facts themselves are
not privileged, nor are communications where the client is seeking anything other than legal
advice, such as business advice. Communications with third parties are not privileged, nor is
advice that aids in the commission of illegal and fraudulent activity.

Mexican law has long contained a limited attorney-client privilege, but it has never been as
robust as in the United States or in many other jurisdictions that recognize the privilege.
Mexican law prohibits attorneys, as well as other professionals, from disclosing client secrets.*
It also recognizes a privilege for communications between a “detained” person and his or her
attorney.® However, the privilege only restricts the ability of the government to listen in, not
the government’s ability to use privileged communications when they fall into its hands.
Mexico’s Federal Economic Competition Commission (COFECE) has increasingly been using
dawn raids in cartel cases.® During raids, COFECE officials typically download files from the
target’s information technology system, which may contain privileged communications
between attorneys and their clients. Thus, where COFECE obtained attorney-client materials
in the course of a dawn raid, there were few legal constraints on its ability to use them.



1. Enter the FTC and the Multilateral Competition Community

The attorney-client privilege has been the subject of increasing attention in multilateral
competition policy fora such as the OECD and the ICN. Both organizations strive to facilitate
experience sharing, identify best practices, and promote convergence across all aspects of
competition law and policy, with areas of divergence receiving particular attention. As one
such area, it is little surprise that the attorney-client privilege has gained international
attention.’

A. Prospects for Convergence

The prospects for convergence in legal privilege are both promising and challenging. As a
starting point, an OECD Competition Committee Secretariat report stated that “[1]egal privilege
is almost universally recognized as a fundamental right grounded in public policy.”® An OECD
member survey revealed near-universal recognition of legal privilege for communications
between clients and their external lawyers (from the same jurisdiction).® Further, there is broad
agreement on several basic principles for the application of legal privilege. There is consensus
that only legal — not business — advice is privileged and that the privilege does not apply to
protected information if the client waives the privilege, for example by disclosing the
information to another party. The OECD report also noted the common principle that
competition investigations and proceedings should exclude privileged material unless the
privilege is waived and that there needs to be effective independent review of legal privilege
claims to prevent abusive claims.°

However, there are fundamental differences on the scope and coverage of legal privilege. The
most striking divergence is on whether the protection extends to communication between
clients and their in-house lawyers. The OECD survey results identified a hard split: 19 of 34
jurisdictions surveyed extend this recognition to communication with in-house lawyers.!!
Further divergence differentiates between the qualifications of attorneys, e.g. whether they are
licensed in the jurisdiction or elsewhere. After noting further distinctions between whether the
privilege extends to communications with domestically qualified and non-qualified attorneys,
the OECD report noted a “fragmented legal landscape, difficult to navigate for companies.”*?

This divergence has implications for how and whether information is privileged in one
jurisdiction but not others. Different approaches to legal privilege mean that different privilege
claims are made to different agencies, and therefore agencies have access to different
information in the same, parallel, cross-border cases. For lawyers, different approaches in
different jurisdictions can complicate how legal advice is given to or within a company and
how to assess which information can be protected.

B. Arrival and Development at the International Competition Network

One of the first notable appearances of legal privilege issues in the international competition
policy dialogue was their inclusion in the ICN’s first set of Recommended Practices (“ICN
RPs”), which address merger notification and review procedures.!® The ICN RPs resulted from
a project led by the U.S. FTC in the ICN’s Merger Working Group.

Adopted in 2004, the recommendation provides that “Merger investigations should be
conducted with due regard for applicable legal privileges and related confidentiality
doctrines.”** It goes on to set forth a standard of “in-accordance-with-applicable-laws” for
respecting privilege: “parties should not be required to disclose materials and information that
are subject to applicable legal privileges and related confidentiality doctrines (such as the
attorney work-product doctrine) in the requesting jurisdiction.”®> The ICN RPs went a
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provocative step further toward prompting consideration in cross-border merger matters that
could facilitate convergence. For cross-border requests, the ICN RPs urge competition agencies
to “give due consideration to similar legal privileges and doctrines applicable in those
jurisdictions unless such consideration is precluded by applicable laws in the requesting
jurisdiction or by the competition agency’s responsibilities under those laws.”%® The
recommendation stops short of calling for harmonization, setting domestic rules (and their
differences) as the default, but it introduced the possibility of thinking more openly about
privileges — an extraordinary suggestion in 2004 in the face of widespread divergence of
practices. Thus, for the first time, the concept and importance of respecting legal privileges was
recognized in a consensus recommendation by the ICN’s member agencies.

Nearly a decade later, the ICN once again addressed legal privilege. It was included as a topic
in the ICN’s Agency Effectiveness Working Group project on competition agency investigative
processes, led by the U.S. FTC and the EC’s DG-Competition. In 2014-15, an ICN member
agency survey on confidentiality practices included several questions on approach to legal
privilege, confirming that nearly 80% of the responding agencies recognize the privilege, while
there was a split on applying the privilege to communications from in-house lawyers.}” The
project produced Recommended Practices in 2019 that affirmed the importance of recognizing
legal privileges. Echoing the ICN’s merger RPs of fifteen years earlier, the consensus
recommendation provides that “[c]Jompetition agencies should respect applicable legal
privileges that are recognized in their jurisdiction during the course of their investigations . . .”
and further affirms that agencies “should not require parties and third parties to disclose
information that is subject to applicable legal privileges in the agency’s jurisdiction.”*8

The FTC also led a follow-on ICN project that culminated in ICN Guiding Principles for
Procedural Fairness in Competition Agency Enforcement. The Principles recognized attorney-
client privilege as a core element of fundamental procedural fairness.!® The 2019 ICN
Framework for Competition Agency Procedures also borrows the earlier ICN standard that
agencies should “recognize applicable privileges in accordance with legal norms in its
jurisdiction governing legal privileges, including privileges for lawful confidential
communications between Persons and their legal counsel relating to the solicitation or
rendering of legal advice.”?

C. OECD Attention to Attorney Client Privilege

A decade and a half of international discussion has confirmed 1) near-universal recognition of
the importance of legal privilege as an aspect of fundamental fairness; and 2) a stalemate as to
the scope of its coverage. The developments in Mexico, as well as at the OECD, may point to
examples of new convergence.

In November 2018, the OECD Competition Committee held a roundtable on the treatment of
legally privileged information in competition proceedings as part of a project on procedural
fairness. The Executive Summary for the Roundtable first noted that legal privilege is “almost
universally recognized as a fundamental right grounded in public policy.”? It also recognized
the reality that “the personal and subject-matter scope of legal privilege varies among
jurisdictions.”?? Its final key point recommended the treatment of privileged information as a
topic on which to pursue international convergence, noting that “[d]ifferent approaches to legal
privileges among jurisdictions can make it difficult to assess which information companies are
obliged to hand over or, conversely, can seek to protect from disclosure.”?

In the strongest terms yet from within the international competition enforcement community,
the OECD Secretariat’s paper made the case that:



Given that the actions of a competition authority may affect firms outside its
borders, some level of convergence of jurisdictions’ approach to privilege may
be desirable, both to ensure fairness to the investigated firms and maintain their
ability to seek legal advice effectively, as well as to avoid frictions among
enforcement systems.

In exploring the prospects for convergence, the OECD background paper concludes that the
“conceivably more mature area for considering convergence is that of the extension of legal
privilege to communications between clients and their in-house lawyers. . . .”?

I1l. The Mexican Initiative

The impetus for the expansion of the attorney-client privilege in Mexico had its most
immediate roots in the negotiation of a new U.S.-Mexico-Canada Agreement to replace the
existing North American Free Trade Agreement, which was announced in 2017. One of the
stated negotiating objectives of the United States was to “[e]stablish or affirm basic rules for
procedural fairness on competition law enforcement.”?® As part of the United States negotiating
team, FTC attorneys advocated for provisions that would ensure recognition of attorney client
privilege in competition proceedings. The resulting competition chapter now provides:

Each Party shall ensure that its national competition authorities . . . afford to a
person a reasonable opportunity to be represented by legal counsel, including
by ... recognizing a privilege, as acknowledged by its law, if not waived, for
lawful confidential communications between the counsel and the person if the
communications concern the soliciting or rendering of legal advice.?’

COFECE undertook an extensive process of consultation in order to bring the attorney client
privilege to life. That included an all-day conference, held in Mexico City in May 2018, which
itself exemplified multinational convergence in action. In particular, one of the conference’s
panels featured representatives from the U.S. FTC, the Canadian Department of Justice, the
United Kingdom Competition and Markets Authority, the European Commission Directorate
General for Competition, and Chile’s Fiscalia Nacional Econdmica, all of whom addressed key
issues concerning attorney client privilege. The issues included the scope of the privilege in
various jurisdictions, identifying who holds the privilege, exceptions to and loss of the
privilege, and differences between the privilege and the attorney work product doctrine. The
FTC participant described, among other things, the elements of the privilege in the United
States and the ethical obligations on lawyers in the United States to respect the privilege. The
session also addressed practical issues such as the treatment of physical and electronic
information in dawn raids, procedures for protecting the privilege, and procedures for
determining whether a privilege claim is valid. Thereafter, COFECE developed a draft policy,
received comments from the FTC as well as international and domestic stakeholders, and
published a final regulation on September 30, 2019.28

The regulation defines privileged information as “the defense of privacy, defense, and
confidentiality of communications between a lawyer and her client/company.” The regulations
allow firms to identify privileged information, and require COFECE’s Investigative Authority
to establish measures for safeguarding, protecting, and qualifying such information. The
company must make a request that the information be deemed qualified for the privilege within
20 days of COFECE obtaining the information. Failing a timely request, the privilege will be
deemed waived. The privilege belongs to the client, not the attorney, and therefore the request



to recognize privilege must be made by the client. Presumably the attorney may make a request
on behalf of the client, but the attorney may not do so to vindicate any of the attorney’s own
rights.

The regulations require the establishment of two committees to review requests for recognition
of privilege. Members must be senior officials with law degrees, but may not be subordinate to
the Investigative Authority, the official responsible for cartel investigations. One of the
committees will be designated to review the evidence and determine whether the documents
are entitled to such protection. If so, the committee may order exclusion of the information
from the file, return physical evidence to the firm, and delete electronic evidence from the file.
Otherwise, the evidence may be added to the file. While the procedures are similar to “taint
teams” used in similar circumstances in the United States, it is possible that reviewing Mexican
courts will consider the degree of separation insufficient to guarantee due process.?

While the regulations are long on procedure, there will inevitably be unanswered questions.
For example, it offers little guidance as to how the committee is to distinguish the rendering of
legal advice from the rendering of business advice. These distinctions have proven vexing in
countries with a more extensive history of applying attorney-client privilege.

Significantly, the regulations note that any information deemed covered by the privilege must
be protected and will “lack evidentiary value.”*® The latter point would represent a significant
divergence from existing Mexican law, which placed no restrictions on the use of privileged
information that found its way into official hands.

V. Conclusion

The FTC, with the international competition community, has identified the recognition of legal
privilege and the treatment of privileged information as a key aspect of procedural fairness
during competition law proceedings. Multilateral work has also identified that there are
differences among jurisdictions in the application of legal privilege, and noted that these
differences have an impact. Prompted by study and experience sharing, agencies such as
COFECE now have the ability and encouragement to benchmark their own rules and practices.
It remains to be seen if recent changes and discussions of legal privilege like those in Mexico
are part of a trend, or how they will be carried out in practice, but they certainly highlight the
potential for new developments and convergence. The experience with Mexico while uniquely
successful is not unique. The FTC has worked with other major jurisdictions, including Japan,3!
Korea, and China, to share the benefits of recognizing the privilege. The FTC will continue to
be a strong advocate for the adoption of a robust privilege, which will benefit agencies, parties
seeking to obey the law, and the quest for convergence toward strong principles of procedural
fairness.
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