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On October 17, 2019, the U.S. Senate (“Senate”) unanimously passed the Criminal Antitrust
Anti-Retaliation Act of 2019.2 This is the fourth time since 2013 that the Senate has
unanimously passed whistleblower protections for reporting criminal antitrust violations. The
legislation is now pending in the U.S. House of Representatives (“House”) and may be
considered in the near future.

The legislation, if enacted, would create a new avenue to report criminal cartel activity and
would codify civil whistleblower protections for employees, contractors, subcontractors, and
agents of private employers (“covered individuals”) who report potential criminal cartel
activity, or associated criminal activity, to their employer or the federal government, which
includes regulatory and enforcement agencies, congressional committees, and Congress
members.3 It also protects covered individuals who assist a federal government investigation
or proceeding.4

This article reviews the congressional history of the legislation, provides an overview of how
the new statute would operate, explains how a whistleblower statute creates a new reporting
avenue, contrasts two other federal whistleblower programs, and highlights whistleblower
programs used by other antitrust enforcers.

Congressional Process

In 2011, the Government Accountability Office (“GAQ”) issued a report® on the Antitrust
Criminal Penalty Enhancement and Reform Act of 2004 (“ACPERA”), which reduces potential
civil damages liability for a leniency applicant that provides “satisfactory cooperation” to civil
action plaintiffs.6 The GAO report recommended that Congress enact antitrust whistleblower
protections as an amendment to ACPERA.

Following the GAO report, Senators Chuck Grassley (R-lowa) and Patrick Leahy (D-Vermont)
initially introduced the antitrust whistleblower legislation in 2012,7 and have served as
primary sponsors since then. Since 2013, the Criminal Antitrust Anti-Retaliation Act has
received strong, bipartisan support in the Senate only to die in the House, as summarized in
the table below:



Senate Congress | Introduction | Senate Action House Action
Bill
S. 2258 116th July 24, Oct. 17,2019 Oct. 21, 2019°
2019 Unanimous Received; pending
consents further action
S. 807 115th April 4, Nov. 15, 2017 Nov. 16, 201711
2017 Unanimous Received; no
consent10 further action
S. 1599 114th June 17, July 22, 2015 July 23, 201513
2015 Unanimous Received; no
consent!2 further action
S.42 113th Jan. 22, Nov. 4, 2013 Nov. 12, 201315
2013 Unanimous Received; no
consent14 further action
S. 3462 112th July 31, No further action16 No action
2012

Recent remarks by Assistant Attorney General (“AAG”) of the Antitrust Division Makan
Delrahim provide support for whistleblower legislation. On September 17, 2019, he testified
at a Senate oversight hearing. In response to a question from Senator Grassley about the
legislation, AAG Delrahim responded “I think it would be helpful and | believe we have
expressed support for that Bill. | will check on that and get back to you. It is a sound policy
that would complement and further enhance our cartel enforcement activities.”1” DOJ’s
support for the legislation would significantly improve its chance of House passage and
enactment.

Following Senate passage, on October 21, 2019, the legislation was held at the desk in the
House, which means it has not been referred to committee and is available for full House
consideration. Given the strong bipartisan support in the Senate the past few years, it would
not be surprising to see the legislation considered in the House in the near future.



Overview of the Criminal Antitrust Anti-Retaliation Act

Broadly, the legislation extends previously unavailable protection to private sector antitrust
whistleblowers who report potential criminal violations of section 1 or 3 of the Sherman Act18
to their employer or the federal government. As an overview, the Bill (1) prohibits employers
from taking punitive action against a covered individual for reporting potential criminal
antitrust violations or associated criminal violations; (2) explains when a covered individual is
ineligible for whistleblower protection; and (3) provides a framework for redress — and
associated remedies — when an employer penalizes a covered individual for reporting
potential covered criminal violations.

Scope of Protections

The Bill expands whistleblower protections to covered individuals (employees, contractors,
subcontractors, and agents of private employers)1® who report potentially criminal activity in
one of two ways. First, a covered individual may provide information, or cause information to
be provided, to the federal government, an internal supervisor, or an internal employee
authorized to investigate the potentially criminal conduct and to stop it.20 Second, a covered
individual may “cause to be filed, testify in, participate in, or otherwise assist a Federal
Government investigation or a Federal Government proceeding filed or about to be filed.”21

Antitrust whistleblower protection is available for reporting “any violation of, or any act or
omission the covered individual reasonably believes to be a violation of” (i) “the antitrust laws”
or (i) “another criminal law committed in conjunction with a potential violation of the antitrust
laws” or (iii) “in conjunction with an investigation by the Department of Justice of a potential
violation of the antitrust laws.”22

In these situations, it is unlawful for an employer to “discharge, demote, threaten, harass, or
in any other manner discriminate against a covered individual in the terms and conditions of
employment” for lawfully reporting potential criminal violations.23

Individuals Excluded from the Whistleblower Protections

Individuals who engaged in the underlying criminal conduct are ineligible for whistleblower
protection under the Bill. Three categories of prohibited conduct disqualify an individual from
antitrust whistleblower protection. These include when “the covered individual planned and
initiated” (1) “a violation or attempted violation of the antitrust laws;” (2) “a violation or
attempted violation of another criminal law in conjunction with a violation or attempted
violation of the antitrust laws;” or (3) “an obstruction of an investigation by the Department of
Justice of a violation of the antitrust laws.”24 Otherwise, a covered individual who meets the
other requirements may obtain whistleblower protection.



Enforcement Actions

Covered individuals who experience termination or discrimination based on reporting criminal
antitrust violations (or associated criminal violations) have several avenues to pursue relief.
Initially, covered individuals may file a complaint with the Secretary of Labor up to 180 days
after any alleged discrimination or discharge related to the covered individual’s disclosure.25
The covered individual may bring an action in law or equity in U.S. District Court for de novo
review if the Secretary of Labor has not issued a final decision within 180 days of the initial
filing (so long as the delay is not attributable to the claimant’s bad faith).26

Rather than create a new process to review complaints, the Bill adopts the procedural
framework, timing, and burdens of proof set out in Section 42121 (b) of Title 49, which governs
whistleblower protections afforded to airline employees who experience workplace
discrimination for reporting potential violations of Federal Aviation Administration regulations
or federal laws concerning airline safety. Administrative complaints are filed with the Secretary
of Labor. This framework is also used in other whistleblower cases, including reports under
the Sarbanes-Oxley Act27 and the Taxpayer First Act,28 as noted below.

Upon receipt, the Secretary of Labor notifies the persons and employer named in the
complaint.2® Within 60 days after receiving the complaint, the Secretary of Labor must (1)
permit the named persons and the employer in the complaint to submit written responses to
its allegations and (2) provide an opportunity for named persons and the employer to meet
with the Secretary of Labor’s representative to present witnesses’ statements.3? The
Secretary of Labor must also investigate and determine if “there is reasonable cause to
believe that the complaint has merit” and notify the parties in writing of the Secretary’s
findings within the same 60-day period following receipt of the complaint.3 Where the
Secretary finds that a violation likely occurred, the Secretary shall also include a preliminary
order providing relief. Any party to the complaint may file objections to the Secretary’s findings,
preliminary order, or both within 30 days following receipt of notice.32

Burdens of Proof

The burdens of proof are based on the enforcement framework for airline safety under Section
42121(b). The claimant must establish a prima facie case showing that his or her decision to
disclose criminal violations (or potentially criminal violations) was a “contributing factor” in his
or her employer’s decision to discriminate against or discharge the claimant.33 Where the
complaint fails to make this prima facie showing, the Secretary of Labor must dismiss the
complaint without performing an investigation.34

Once the Secretary of Labor determines that the claimant established a prima facie case, the
burden shifts to the employer to show by clear and convincing evidence that they “would have
taken the same unfavorable personnel action in the absence of [the claimant’s disclosure].”3%
The Secretary of Labor must issue a final order within 120 days of the preliminary hearing



under Section 42121(b)(2)(A) — barring a settlement agreement between the parties — where
the claimant established a prima facie case and the employer was unable to rebut that case
by clear and convincing evidence.36

Remedies

The Bill provides for general relief to ensure that a covered individual who reports criminal
antitrust violations is made “whole” following employer discrimination or discharge. The
legislation provides that a covered individual “shall be entitled to all relief necessary to make
the covered individual whole” including three specific forms of compensatory damages: (1)
reinstatement with the same level of seniority, (2) back pay with interest, and (3)
“compensation for any special damages ... including litigation costs, expert withess fees, and
reasonable attorney’s fees.”37 A covered individual’s rights, privileges, or remedies are also
preserved under any Federal or State law as well as any collective bargaining agreement.38

Judicial remedies may be used to compel enforcement where a party does not comply with an
order or preliminary order issued by the Secretary of Labor. Either the Secretary of Labor or
the party on whose behalf an order was issued may sue in “the judicial district in which the
violation occurred” to enforce the order.3°

New Avenue for Reporting Criminal Antitrust Violations

The whistleblower protections under the legislation establish a new avenue to report antitrust
criminal violations with new protections against retaliation for making the report. A
comparison of the reporting options highlights the new reporting avenue.

There are at least nine ways in which the Antitrust Division can open a criminal investigation.40
For example:

(1) An anonymous report may identify potential criminal antitrust conduct.
(2) A customer, citizen or business may file a complaint.

(3) An investigative agency, such as the Office of Inspector General of a federal agency,
may uncover suspected conduct during an investigation and report it to the Antitrust
Division.

(4) Another federal or state prosecuting office may contact the Antitrust Division about
suspected conduct.

(5) The Antitrust Division has uncovered criminal conduct during the course of a merger
review.41

(6) A news report or media story may highlight conduct that leads to an investigation.



(7) Review of private litigation may highlight conduct that leads to the opening of a
criminal case.

(8) Economic or market analysis may result in a new investigation.

(9) Finally, the Antitrust Division Leniency Program allows the first company or
individual to self-report a criminal antitrust violation to avoid criminal convictions,
criminal fines, and incarceration of executives.*2

In fact, “[tlhe Leniency Program has been the Division’s most effective generator of
international cartel prosecutions.”43 Over time, about half of the cartel cases have originated
in the Leniency Program.44

One question that has been raised is whether an antitrust whistleblower law would adversely
impact the Leniency Program. In our view, a hew whistleblower law would not do so, because
there are distinct eligibility requirements.

The Leniency Program requires that a company or individual report criminal conduct in which
it was involved. For example, the second leniency condition requires that the “corporation,
upon its discovery of the illegal activity being reported, took prompt and effective action to
terminate its part in the activity.”4> Likewise, the Leniency Policy for Individuals “applies to all
individuals who approach the Division on their own behalf, not as part of a corporate proffer
or confession, to seek leniency for reporting illegal antitrust activity” or who do not qualify for
leniency but are “considered for statutory or informal immunity from criminal prosecution.”46
There is no need for criminal immunity under the Leniency Program if the self-report does not
involve criminal conduct. Other countries with leniency and whistleblower programs use
similar distinctions.4”

In contrast, as noted, a covered individual providing a whistleblower complaint is not entitled
to the statutory protections if “the covered individual planned and initiated” either: (1) “a
violation or attempted violation of the antitrust laws;” (2) “a violation or attempted violation
of another criminal law in conjunction with a violation or attempted violation of the antitrust
laws;” or (3) “an obstruction of an investigation by the Department of Justice of a violation of
the antitrust laws.”48

Given these requirements, a decision must be made whether to participate in the Leniency
Program or seek whistleblower protections. Consequently, the legislation establishes a new
avenue to report criminal antitrust violations, and covered individuals receive anti-retaliation
protections that are not presently available under current law.

Contrasts with Other Federal Whistleblower Programs

Other federal agencies offer whistleblower programs including the Internal Revenue Service
(“IRS”) and the Securities and Exchange Commission (“SEC”). For example, the Taxpayer First



Act (“TFA”)49 provides a similar framework for whistleblowers who “assist in an investigation
regarding underpayment of tax or any conduct which the employee reasonably believes
constitutes a violation of the internal revenue laws or any provision of Federal law relating to
tax fraud.”50 Similarly, whistleblower complaints under the TFA are governed by the framework
under Section 42121 (b) of Title 49 with minor variances to account for differences between
aviation and tax.5! Further, a whistleblower is similarly ineligible for protection under the TFA
where the whistleblower’s criminal conduct resulted in the underlying tax underpayment or
tax fraud.52

Like the TFA’s whistleblower protections, which the the IRS administers, the Sarbanes- Oxley
Act®3 also provides whistleblower protections for individuals who report criminal fraud
violations under Title 18 “of section 1341, 1343, 1344, or 1348” as well as “any rule or
regulation of the Securities and Exchange Commission, or any provision of Federal law relating
to fraud against shareholders.”5* Individuals who report these violations, but who then
experience workplace discrimination or dismissal can also avail themselves of the procedural
protection of Section 42121(b) of Title 49,55 as is the case for whistleblowers covered by the
TFA and the legislation.

Unlike the Bill, which does not provide for financial rewards, these whistleblower programs
offer financial rewards when the information a whistleblower provides leads to the collection
of unpaid taxes or judgments for violations of securities laws. For instance, the TFA authorizes
the Secretary of the IRS to pay between 15-30 percent of unpaid taxes collected to a
whistleblower whose information leads to the collection, regardless of whether the funds are
recovered through administrative or judicial action (or settlement).5¢ This regime covers
actions against any taxpayer, but in the case of individuals, the individual’s gross income must
exceed $200,000 in the tax year that taxes were owed or illegally withheld and the amount in
dispute must exceed $2,000,000.57

A whistleblower who provides “original information” about securities law violations that the
SEC relies upon to secure a judgment in excess of $1,000,000 may receive a financial reward
in addition to whistleblower protections.?8 Where the whistleblower satisfies the SEC’s
substantive and procedural requirements for a reward, he or she will be eligible to receive not
less than 10 percent and not more than 30 percent of the judgment recovered based on their
information,®° subject to the Commission’s discretion.69 The whistleblower cannot receive an
award where he or she is convicted of a crime related to the action for which they would
otherwise receive a reward.61

The 2011 GAO report about antitrust whistleblower protections included four key reasons DOJ
officials oppose financial incentives. First, a financial reward may decrease a witness’s
credibility and may affect the viability of criminal antitrust prosecutions or plea agreements;
second, whistleblower rewards may have the unintended consequence of undermining
corporate compliance programs by incentivizing disclosure to the government in the first



instance rather than the company; third, a reward may incentivize the reporting of cartel
activity based on insufficient (or fraudulent) information, which cannot support a criminal
conviction; and fourth, a reward program would require additional resources to administer.62
Finally, another issue concerns the source of funds for any rewards program.

Whistleblower Trends in Other Countries

A growing number of antitrust enforcers provide for whistleblower protections in conjunction
with leniency programs. For example, in 2005, the Korea Fair Trade Commission (“KFTC”)
announced a New Informant Reward Program which included up to 1 billion Won
(approximately USD 1 million).63 In 2013, the Canada Competition Bureau announced a
Criminal Cartel Whistleblowing Initiative.64 In 2017, the European Commission noted an
Anonymous Whistleblower Tool to report cartels.6> Since 2017, the United Kingdom
Competition and Markets Authority (“CMA”) has had a whistleblower program.®6 In September,
the Australian Competition & Consumer Commission launched a whistleblowing tool.6”
Antitrust whistleblower programs also apply in Brazil,58 Hungary,®® New Zealand,”° Pakistan,’1
Poland,”2 Singapore,”3 Taiwan,”* among other countries. Peru is planning to implement a
whistleblower program in 2020.75

Conclusion

The Criminal Antitrust Anti-Retaliation Act of 2019 would establish a new reporting avenue for
criminal antitrust violations. It would establish new protections to covered individuals who
submit a report to supervisors or government officials. Given the past bipartisan support in
the Senate and the recent support by the head of the Antitrust Division, it appears that the
time has arrived for adoption of new whistleblower protections for criminal antitrust violations.
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