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l. Introduction

Prosecution against hard-core cartels has been an enforcement priority in Brazil for almost
two decades. During the five years following the execution of the first leniency agreement and
the first dawn raids in 2003, Brazil’'s antitrust authorities built a cooperation enforcement
network with criminal prosecutors that set the path for the adoption of sophisticated
investigative techniques and the imposition of criminal sanctions, including jail sentences, in
cartel cases. Following that, CADE concluded the first high profile investigations and spent
significant resources on public outreach, which included a comic book for children on the
harmful effects of cartels.4

In May 2012, the current antitrust law entered into force and introduced key legal changes,
including revised administrative and criminal sanctions to cartel conduct. This marked the
beginning of a new phase, ongoing, during which some important enforcement policies are
being set and others revised. Price-fixing, bid-rigging and other conduct also treated as hard-
core in other jurisdictions remain a priority. At the same time, CADE seems to be to
increasingly focusing on pure exchange of information cases, which, in Brazil, are treated as
cartels and may also be subject to criminal enforcement.

Sections Il and Il of this article provide an overview of the relevant rules on cartel
enforcement, respectively at the administrative and the criminal levels. Section IV discusses
and catalogues the relevant enforcement on exchange of information, and Section V
summarizes the key conclusions.

Il. Administrative Enforcement

At the administrative level, antitrust law and practice in Brazil is governed by Law 12,529/11,
which entered into force on May 29, 2012. The current antitrust law has consolidated the
investigative, prosecutorial and adjudicative functions into one independent agency: the
Brazilian Antitrust Authority (“CADE”). CADE’s structure includes a Court comprised of six
Commissioners and a President; a General Superintendence for Competition (“GS”); and a
Department. The GS is the chief investigative body in matters related to anticompetitive
practices. CADE’s Tribunal is responsible for adjudicating the cases investigated by the GS -
all decisions are final at the administrative level, but subject to judicial review based on both
formal and substantive arguments. There are also two independent offices within CADE:
CADE’s Legal Services, which represents CADE in court and may render opinions in all cases
pending before CADE; and the Federal Prosecution Office, which may also render legal
opinions in connection with cases pending before CADE.

Article 36 of Law 12,529/11 sets forth the basic framework for defining anticompetitive
conduct in Brazil. It addresses all types of anticompetitive conduct other than mergers. In
general terms, the law did not change the definition or the types of anticompetitive conduct
that could be prosecuted in Brazil under the previous law, but the new law excluded, from the
list of examples of anticompetitive conduct previously contained in Law 8,884/94, the
practices of excessive pricing (i.e. the selling of goods or services at an unfair price)® and
unfair price increase. The law prohibits acts “whose purpose or effect is to” (i) limit, restrain
or, in any way, adversely affect open competition or free enterprise; (ii) control a relevant
market of a certain good or service; (iii) increase profits on a discretionary basis; or (iv) engage



in abuse of monopoly power. However, Article 36 specifically excludes the achievement of
market control by means of “competitive efficiency” from potential violations.

Under Article 2 of the law, practices that take place outside of Brazilian territory are subject
to CADE's jurisdiction, provided they produce actual or potential effects in Brazil.

The law was broadly drafted to apply to all forms of agreements and exchange of sensitive
commercial information, formal and informal, tacit or implied. Cartels, as an administrative
offense, may be sanctioned with CADE-imposed fines against the companies that may range
from 0.1 to 20 percent of the company’s or group of companies’ pre-tax turnover in the
economic sector affected by the conduct, in the year prior to the beginning of the investigation.
Officers and directors® liable for unlawful corporate conduct may be fined an amount ranging
from 1 to 20 percent of corporate fines; unlike the previous law, CADE must currently
determine fault or negligence by the directors and executives in order to find a violation. Other
individuals (that is, employees with no decision-making authority), business associations and
other entities that do not engage in commercial activities may be fined from approximately
BRL 50,000.00 to BRL 2 billion.”

Apart from fines, CADE may also: (i) order the publication of the decision in a major newspaper,
at the wrongdoer’s expense; (ii) debar wrongdoers from participating in public procurement
procedures and obtaining funds from public financial institutions for up to five years; (iii)
include the wrongdoer’s name in the Brazilian Consumer Protection List; (iv) recommend that
tax authorities block the wrongdoer from obtaining tax benefits; (v) recommend that the
intellectual property authorities grant compulsory licences on patents held by the wrongdoer;
and (vi) prohibit individuals from exercising market activities on his/her behalf or representing
companies for five years. As for structural remedies, under the law, CADE may order a
corporate spin-off, transfer of control, sale of assets or any measure deemed necessary to
cease the detrimental effects associated with the wrongful conduct.

The law also includes a broad provision allowing CADE to impose any “sanctions necessary to
terminate harmful anticompetitive effects,” whereby CADE may prohibit or require a specific
conduct from the wrongdoer. Given the quasi-criminal nature of the sanctions available to the
antitrust authorities, CADE’s wide-ranging enforcement of such provision may prompt judicial
appeals.

Companies and individuals will be eligible for full or partial leniency depending on whether the
GS was aware of the illegal conduct at issue. If the GS was unaware, the party may be entitled
to a waiver from any penalties. If the agency was previously aware of the illegal conduct, the
applicable penalty can be reduced by one to two-thirds, depending on the effectiveness of the
cooperation and the parties’ good faith in complying with the leniency program’s
requirements. Directors and managers of the cooperating firm will be sheltered both from
administrative and criminal sanctions if the individuals sign the agreement and comply with
the same requirements.

Under the previous law, leniency was not available to a “leader” of the cartel; such
requirement was eliminated by Law 12,529/11. Further, a grant of leniency under the
previous antitrust law extended to criminal liability under the Federal Economic Crimes Law,
but not to other possible crimes under other criminal statutes, such as fraud in public
procurement. Law 12,529/11 broadened the leniency grant to extend to these crimes, as
well.



Brazil’'s Settlement Program for cartel investigations was introduced in 2007, through an
amendment to the previous antitrust law. Since March 2013, following the introduction of
revised requirements, all defendants in cartel cases must acknowledge participation in the
facts under investigation. The provision does not refer to a “confession” and the requirement
“to acknowledge participation” may allow for certain flexibility with respect to its terms,
compared to a strict “confession” requirement. Also, under the current rules, meaningful
cooperation is mandatory in all cartel cases; and the assessment on whether the parties have
or not fulfilled the settlement conditions will only take place when CADE issues a final ruling
on the case.

In September 2017, CADE republished its Guidelines for Settlement in Cartel Cases to include
the detailed chart below ranking the specific weight that will be granted to each aspect of
cooperation. The chart comprises a non-binding method for discount calculation, based on a
point-system that further detail the weight of each aspect of the cooperation requirement
(i.e. documents and information that are evidence of the reported misconduct and cover
additional aspect of the conduct reported by leniency applicant are considered more valuable
and will lead to greater discount). 8

lll. Criminal Enforcement

Apart from being an administrative offense, cartel conduct is a crime in Brazil, punishable by
criminal fine and imprisonment from two to five years. According to Brazil’s Economic Crimes
Law (Law 8,137/90), this penalty may be increased by one-third to one-half if the crime
causes serious damage to consumers, is committed by a public servant or relates to a market
essential to life or health. Also, Law 8,666/93 specifically targets fraudulent bidding practices,
punishable by criminal fine and imprisonment from two to four years. There is no criminal
corporate liability for cartel crimes in Brazil.

Brazilian Federal and State Prosecutors are in charge of criminal enforcement in Brazil, and
act independently from the administrative authorities. Also, the Police (local or the Federal
Police) may start investigations of cartel conduct and report the results of their investigation
to the prosecutors, who may or may not file criminal charges against the reported individuals.

Currently, approximately 300 executives face criminal proceeding in Brazil and courts of first
instance have decided approximately 20 cases so far. All criminal cases are pending appeal
in court. The investigative timeline in criminal cases tends to be longer and less predictable
than investigations conducted by CADE.

IV. Relevant Enforcement on Exchange of Information Among Competitors

Brazil’s competition law, similarly to competition laws in most jurisdictions, does not have
specific provisions prohibiting exchanges of information. Exchange of information and other
facilitating practices have been assessed by Brazilian antitrust authorities under merger
review and in connection with anticompetitive conduct investigations, under the statutory
provisions on concerted practices. Relevant merger cases include joint ventures and other
potentially efficiency enhancing agreements that fulfilled the mandatory filing thresholds.
Conduct enforcement mostly looked at industry information sharing systems and at exchange
of information within businesses and trade associations.



CADE has reviewed several cases involving coordination among competitors, few of those
involving non-cartel horizontal agreements. A reasonable explanation for that could be the
fact that Brazilian authorities classify as cartels some cases that might be considered as non-
cartel cases in other jurisdictions. CADE’s case law on exchange of information among
competitors is an example of that — exchange of commercially-sensitive information has been
deemed hard-core conduct, and a cartel violation has been found in the past regardless of
evidence of price agreements or market allocation.

Nonetheless, CADE seems to be attempting to differentiate exchange of sensitive information
as an independent conduct from those exchanges that are part of the dynamics of the cartel.
In September 2016, CADE initiated an investigation, based on a leniency agreement, against
28 auto parts producers and 66 individuals, that allegedly participated in the exchange of
commercially and competitively sensitive information that facilitated and potentially enabled
the adoption of similar or uniform practices amongst companies active in the aftermarket.
The Technical Note that initiated the investigation at times referred to cartel and, at other
times, to exchange of sensitive information as a conduct itself. However, in its preliminary
decision issued in August 2018, the GS stated that the conduct under investigation is strictly
exchange of information, and not a cartel, and acknowledged that the statute of limitations
applicable is 5 years. In July 2019, CADE’s Tribunal recognized that even though exchange of
commercially-sensitive information may facilitate cartel activity, it is independent conduct.



The table below summarizes publicly available information about the key cases in which CADE
assessed exchange of information between competitors, including the fines imposed and the
criteria adopted to calculate the sum required as a condition for settlement. ©

Date of
adjudication/
confirmation of

Defendants

Settlement / Fines*

Description

settlements

Alstom Brasil Energia

10
e Transporte Ltda BRL 530,799,000.00
Bombardier
Transportation Brasil BRL 85,642,515.00
Ltda

CAF Brasil Indistria
e Comércio S.A

BRL 174,947,147.00

Empresa Tejofran de

Saneamento e BRL 26,944,510.00
Islfsr\xglg)rso;[g 1 Administrative proceeding targeting
. engineering companies that allegedly
I\E/lqu;pamentso;e BRL 13,133,755.00 took part in a subway-construction cartel
v GEOE(?L?ﬁor:méntas . which was facilitated by the exchange of
- o commercially-sensitive information.
Servigos Rodovirios BRL 21,056,208.00 y
July 2010 Ltda Siemens entered into a leniency
y Mitsui & Co. Brasil BRL 18.091 474.00 agreement with CADE and the Federal
S.A e Prosecutors Office.
MPE — Montagens e y .
Projetos Especiais BRL 41,256,362.00 CADE’s Tribunal recognized that
SA alth_Ol_Jgh_the exch_ange of con_wr_neraally-
Serveng Civilsan SIA sensitive information may facilitate cartel
_ Empresas activity, it consists in a violation in itself.
. BRL 5,758,718.00
Associadas de
Engenharia
TC/BR Tecnologia e
Consultoria Brasileira BRL 738,297.00
SIA
Temoinsa do Brasil BRL 19,639,739.00
Ltda.,
TTrans Sistemas de
Transportes S.A BRL 30,608,978,00
Philips & Lite-on and o Optical Disk Drives producers allegedly
executives Not yet publicized fixed prices and exchanged
commercially-sensitive information
ili - between 2003 and 2009.
Royal Ph||_|ps and Not yet publicized
executives
January 2019 - Philips & Lite, Royal Philips and Lite-On
the-On_ and Not yet publicized signed a leniency agreement and Sony
executives

Hitachi LG Data

Storage

BRL 8,376,101.54

entered into a settlement agreement.

CADE’s Tribunal understood that there
was not sufficient evidence to convict




Date of
adjudication/

confirmation of
settlements

Defendants

Sony Optiarc

Settlement / Fines*

Not yet publicized

Quanta Storage

BRL 11,191,907.85

Description

BenQ for cartel activity, since the
evidence gathered only proved the
exchange of commercially-sensitive

information.

Other defendants were convicted for
participating in the alleged cartel, which
was facilitated by the exchange of
commercially-sensitive information.

Plasbil

BR Plasticos IndUstria
Ltda.

Industria e Comércio
de Plasticos Majestic
Ltda.

Investigation opened by CADE in 2017
targeting PVVC producers, which
allegedly shared commercially-sensitive
information in order to fix prices.

Tigre S.A. signed a settlement

BRL 50.000,00 each

April 2018 Plasticos TWB Ltda. - agreement. As for the other defendents,
trial is still pending.
Real PVC Forros .
Ltda - When assessing the case, CADE’s
i Prosecutors Office stated that the
Tigre S.A. Tubos e . exchange of sensitive information was
Conexdes Not yet publicized enough for a finding of a cartel violation.
Pilaplast -
BRL 10,990,835.00
Nakata Automotive President
and some executives BRL 107,673.10
Directors
BRL 50,000.00 each Investigation opened by CADE in
September 2015 targeting producers of
) BRL 1,825,813.30 different autoparts, which allegedly
Tenneco Automotive exchanged commercially-sensitive
and na executive Executive information regarding the aftermarket.
October 50,000.00
2017 According to the CADE, such exchanges
(Settlements) BRL 17.518.522.39 allegedly influenced decision-making
e processes, facilitating or influencing the
- adoption of uniform commercial
Mahle Metal and President practices between such companies in the
some executives BRL 502,966.67 aftermarket. The investigation is still
Directors ongoing.
BRL 50.000,00 each
BRL 12,665,866.35
Robert Bosch Ltda.
and some executives Executives




Date of
adjudication/

confirmation of

Defendants

Settlement / Fines*

Description

settlements

Delphi Automotive
and some executives

BRL 3,681,934.87

Vice-President and a Director
BRL 60,000.00

Other executives
BRL 50.000,00 each

Dayco Ltda. and an
executive

BRL 1,114,476.75

Executive
BRL 50.000,00

May 2017

Faurecia do Brasil
S.A. and executives

Not yet publicized

Magnetti Marelli and
executives

Not yet publicized

Tenneco Brasil Ltda
and executives

Not yet publicized

Meritor Brasil and
executives

Investigation opened by CADE targeting
producers automotive exhaust systems,
which allegedly exchanged commercially
sensitive information, fixed prices and
shared the market.

Tenneco Brasil signed the leniency
agreement while Faurecia and Magnetti
signed a settlement agreement. Meritor

will be judged by CADE’s Tribune.

The GS stated that the exchange of
information practiced by Meritor led to a
cartel situation. Meanwhile, CADE’s
prosecutors office declared that the
conduct under investigation is strictly
exchange of information, and not a cartel.

February 2016

Driving schools

Fines ranged from 16% and 17%
of their respective turnover

Criar

18 if its turnover

Santa Bérbara do
Oeste Dispatchers and
Driving Schools

BRL 146,845.80 (which
corresponded to around 18% of

Association its member contributions)
(ADESBO)
0 L
ADESBO’s president 10% of the fines imposed to

and vice-president

ADESBO and the driving school
they worked for

CADE found that driving schools and
dispatchers from Santa Bérbara do Oeste
(a city in the State of S&o Paulo)
participated in a cartel that was facilitated
by a trade association (ADESBO) and a
software company (Criar). ADESBO
supposedly edited the price tables that
were followed by the cartel members,
Criar was responsible for developing a
software that would uniform the
commercial practices of its users.
ADESBO and Criar were found to be
leaders of the cartel.

Parallel criminal investigation (see
below).




Date of

c::iiil:-::;?iﬁzn;f Defendants Settlement / Fines* Description
settlements
Trade Union of . .
) ) . i . ERL 92 400.00 (which correzponds The union allegedly encouraged and
Movember 2015 Urology Medical . ) )
= iy to BRL 1,200.00 petr member or to | organized strikes zmong its members to
(Settlement) Deoctors in Espirito 1 89 of all ber foe R -
2.8% of all member fees) negotiate higher fees.
Santo
10% of their respective 2009
Private blood banks turnover on hemotherapic
SETVICES
.. . Defendants allegedly issued price tables
Brazilin Associztion 400,000 UFIE. that were mandatery to health msuranes
ofElood Banks (BRL 425.640.00) companies. ABBS suppoesedly plaved 2
September 2013 (ABBS) Yey role in helping its members
Integration Committ=s zchisving their objectives. CIER-Szide,
of Madical to which ABBS was affilizted, was
Representation Entities 100.000 UFIR found to have also assisted the private
and of Health (BRL 106,041.00) blood banks.
Asszistance ’
Esztablizshments
(CIER-Saids)
Hospitals 10% of their respective Adoption of 2 price tzble for medical
2009 turnover procedures and laboratorial exams,
Cane s which was negotiated among competing
Tuly 2013 hospitals and trade unions from Pouszo
Pouso Alegre hedical 100,000 UFIE. Alegre (a city i.nhﬂ:tﬂ State of Minas
Association (ANMPA) (BEL 106.041.00) G&éﬁ?kﬁﬂl the ass{stmc; of AMPA.
The Electronic License Plate System was
created by ITV upon AFACE™s request,
Servigo Técnico 200,000 UFIE. and had the purpose to modemize sales
Veicular Ltda (TTV) (BRL 212.820.00) of licenze plates betwesn dealers and
license plate manufacturers. According
) to CADE. The svstem was ultimately
May 2013 . : i
- used by AFACE’s members to zllocate
. the market among the trade aszociation
.f..smma;aﬂ dos m;mbars.
F“Sb:‘mﬂ: SB EIL”T *|  10% ofits 2010 rurnover
- Members to AFACE were not meluded
(AFACE) as defendants.
Trade Association of Procesdings were mitiated after 2
Piﬂ ?ﬁi}ﬁﬁu ERL 20,000.00 ~ complaint was filed reporting 2
Prasident simultznecus price raise for the sand
cubic meter by the defendants, which
. reportedly also hired an mdependent
March 2013 Companies BRL1 'I=D}1'SDT:D BRL ﬁ:d-parjty consultznt tﬂcarnri out 2
(Settlement) 669.189.95 "Survey on the Production Cost and
Sales Price for Sand". The defendants
supposedly shared sensitive mformation
Executive of one BRL £9.601.00 to enzble the survey. Ten defendants

COmpany

zettled the caze, and received 2 13%
dizcount off the expected fme.




Date of
adjudication/

confirmation of

Defendants

Settlement / Fines*

Description

settlements

Trade Association of
Travel Agencies in
Espirito Santo

BREL 18,000.00

The travel agencies” employees had
mestings at the trade 2ssociation
supposedly to exchange nformation on

=1 : 7 3
F[“Sb:;lﬂa;:;lgstl}j (ABAV/ES) prices and on other commercizlly
genszitive information. ABAV/ES also
. issued price tzbles to travel agencies
Direct BRL 6,384.60 each 1Estier bt €
Hrectors . eac the State of Espirite Santo.
. -
Hemotherapic climics 10% of their respective 2009
turnover
Hemotheranic climics 10% of their 2009 respective Thres hemotherapic dinics from the
=pie - turnover greater Vitoria (capital of the State of
Espitite Sante), together with their
3 ., ) =
December 2012 ABES 100,000 UFIR. unions, were accused of mposing
) (EFL 1046.041.00) uniform prices and other conditions to
— — hezlth msurance plans.
National Union of | 45 00 UFIR [becanse it was
Self-management e
= found to be a recidrvist]
Health Institrtions (BRL 212.820.00)
(UNIDAS) e
. APRO allegedly issued price tables for
Ociober 2014 %u;';:g;ul;ln;izdfﬂﬂs the services and products related to ad
ctober 2 s y BRL 45,000.00 for both campaigns, as well as guidance to its
(Settlement) Audiovizual (APEO) = T L
and its Diractors members to proposimg fxed prices m
- budgsts to potent clients.
A 2014 Trade Association of The trade associztion was charged with
£ 'L'I.gllit 201 =, i . . . . ..
(Settlement) Driving Schools in BRL 12,000.00 having issued tables with minimum and
Parani maximum prices for driving lessons i
the state of Parand.
73,000 UFIE.
15% [BRLéigiﬂt_']‘DtiD Ninsteen fire extimguisher sellers wers
an estima IIOVET - -
. ) found to have jomtly estzblished
Companies b?“}d on p.ub]lc]y available guidelines on prices, seles conditions
information, bi‘t‘:l““t“ the .. | mdprofitmargius in the Federal Distrct
companies were unable to provide N
tumover miormation) e
Febrmare 2014 Federal District’s Their trade ass.c&m'miﬂn allegedly played
- ST Associati R a relevant role m the conduct, becanse it
sociation of bire 60,000 UFIR. supposedly issued and registered before

Combat Equipment

(BRL 63,600.00)

Companies

(AEECI-DF)

AFECI-DF's 30,000 UFIR
directors (BEL 31,800.00)

anotary 2 “Private Convention
Instrument™ that zot forth 2 *30% margin
rule” and 2 price tzble, and promoted
other activities to uniform its members’
commercizl practices.

10



Date of

adjudication/ o Fe S etilement / Fines® R
confirmation of Defendants Sebbere sile Description
settlements
Trads Aszsociation of ABICAR. its president and vies-
Chocolate and Candy BRL 70,000.00 presidents disclosed i the press its
Producers (ABICAE) expectations for price raises and for the

volume of preduction before Easter, in
2009. CADE found that signaling had

Tulv potentizl to induce uwniform commercial
2013 President BRL 10,000.00 conditions ameng competitors. Parties
[Settlement) zgreed to cease the conduct and to make

public enly historic and aggregated
mformation, which should be collected
and disseminated through an extemal
and independent zudit company, and
never priot to similar events.

Vice- presidents EBEL 2.000.00 each

ATPCO was mvestigated for its softwars
used to disseminate past, current and
futare mformation on price, fare, route,
type of consumer, first and last tickest
dates and first and last travel dates to
MNone. The setlement was executed | zitlines and travel agents. Under itz 3-
Mzrch under the rules m place prior to day notice feature, it allowed any airline

2005 ATPCO 2013. Smee then, ackmowledgement to post a price change so that, for an
) of participation m the wrongdeing | mitizl 3-day period, the change could be
(Settlement) and payment of 2 discountsd fme | viewed only by other airlines and not by

are mandatory requirements. consumets of travel agents, and was zble
to zbort the change if competitors fziled
to follow suit. ATPCO setfled the case
m 2003 znd agreed to refrzin from
dizsseminating information conceming
plenned or contemplated fares.

* Fines for associations and mdividuals were calculated according fo the pavameters sef forth by the previous anfifrust siahute
(Law No. §,8841994), az the bwvestigations were inifiated while § was siill in force and the statuiory sanciions were
considered more fovorable for the defendants.

Most of these cases were treated as quasi per se, therefore decisions have not yet assessed
potentially pro-competitive arguments1! on sharing information among competitors; and few
rulings provide any guidance on the types of information (e.g. aggregated v. disaggregated,
current v. future), and the means through which (e.g. black box, independent third party) it
would be legal to exchange such data. Exchange of public information amongst competitors
has not been considered an infringement of competition rules. At the same time, CADE has
defined “publicly available information” narrowly; i.e. information must be readily observable
and available to everyone and at no cost. If the information is available to the public but its
research and its retrieval are difficult and costly, the information is not genuinely available to
the public.
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CADE briefly discussed some of these aspects when adjudicating the case targeting Parana’s
Association of Whitewash Producers, which was investigated for preparing a table on
minimum production costs, in February 2013. CADE ruled that even though trade associations
perform beneficial and even pro-competitive roles, these associations can disseminate
relevant commercial information among competitors that can potentially induce their
members to adopt tacit or explicit collusive behavior. According to the decision, commercially-
sensitive information, including current and future prices; costs and levels of production
shared within the associations can lead to anticompetitive effects in the markets, such as
facilitating collusion or concerted actions among competitors with respect to prices and other
elements (e.g. quantity, quality).

CADE further discussed such criteria when issuing a final ruling in connection with the
investigation on the alleged cartel among cement producers in May 2014. CADE found that
the relevant trade associations had a key role in implementing the alleged cartel by gathering
commercially-sensitive information from cement producers, such as production, consumption
and inventory data, and making such information available to their members.12 Under the
decision, the trade associations found guilty of collusion were prohibited from (i) collecting
data less than 3 months old; (ii) publishing the data before 3 months after having collected it;
and (iii) collecting and publishing disaggregated data. CADE emphasized that if the data were
to be used for statistical purposes, any entity responsible for gathering the information must
exercise care so as to (i) not share the specific information received with third parties,
particularly if these third parties are competitors; and (ii) consolidate it in a way it becomes
general information and may be made public to any interested party.

Under such rulings, information exchanges of competitively-sensitive information (primarily
information on prices, costs, output, capacity, investment plans, and customers) are at a
greater risk of being challenged, except if the information is only of historical value, and
aggregated in a way that does not permit recipients to identify individual firm data.

Data is generally considered historical from the point on where making it public will not
encourage uniform market practices. This varies on a case-by-case basis and there is no clear
guidance from CADE on what a satisfactory passage of time would be for specific markets in
conduct cases.13 While CADE’s decisions refer to a 6-month time period from the moment
when the data was used in the market to when would be acceptable making it public, the
same criteria would not necessarily apply to markets where commercial conditions are more
stable.

There is limited criminal case law specifically on illegal information exchange between or
among competitors, but some cases involving trade associations investigated by CADE also
resulted in criminal charges against the relevant individuals. Most of these cases are still
pending decision in court.14 On the other hand, in at least two recent cases, the Federal
Prosecutors Office recommended to the Criminal Courts that there should not be any criminal
prosecution for exchange of information conducts, following the execution of leniency
agreements with CADE.

In the case involving driving school and dispatchers referred above, 15 the judge at the criminal
court of first instance found the individuals involved in the conduct guilty and they were
sentenced to serve prison terms of 2 years and 4 months, as well as to the payment of a
criminal fine. The prison terms were converted into community services for 2 years and 4

12



months and the fine was converted into a donation of approximately 10 times the minimum
wages to a nhon-governmental entity. The decision was issued in March 2015.

V. Conclusion

The Brazilian antitrust authorities have lived up to their promise to strengthen enforcement
and step up sanctions against cartels since the first leniency agreement was executed and
the first dawn raids were conducted in 2003. Changes to the antitrust statute, enforcement
action and case law in the last few years indicate that this trend it not about to be reversed.
Also, possibly as a response to stricter enforcement, CADE seems to have been expanding its
enforcement beyond conduct that is treated as hard-core in most other jurisdictions.

CADE has provided guidance with respect to when information exchanges between and
among competitors will be found to be anticompetitive in its rules on gun jumping, when
deciding the cases discussed above, and in the 2009 booklet issued by the former Secretariat
of Economic Law (“SDE”), on Cartel Enforcement within Unions and Trade Associations.16
These materials are certainly important sources of information, but clear and comprehensive
guidance on types and circumstances where CADE will find that such exchanges are
anticompetitive (including its views on signaling and benchmarking) is critical and still missing
from CADE’s regulatory framework.

A 2010 report issued by the OECD policy roundtables on the information exchanges between
and among competitors (“OECD report”)17 lists the following three key factors to assess the
legality of information exchange: (i) structure of the affected market, (ii) types of the
information exchanged and (iii) the circumstances in which the exchange takes place. After
all, not all exchanges are anticompetitive and therefore should be assessed on a case-by-case
basis as opposed to other conduct such as price-fixing and market allocation.

Distilling its experience with these cases, CADE could consider setting forth “safe harbors” for
exchanges of information taking into account such criteria. Several international precedents
provide useful guidance to national authorities and should be considered in order to avoid the
business uncertainty that arises when competition rules are applied in an inconsistent
manner across different jurisdictions. This would avoid a more stringent treatment by CADE
that could disadvantage Brazilian business competing on regional or global markets.
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