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Calls to radically change U.S. antitrust law continue to be a focus of law and policy makers.
According to proponents of the proposed changes, drastic legislative amendments are necessary
to remedy the (perceived) failures of current antitrust standards to prohibit anticompetitive
conduct, in particular in high-technology markets. While efforts to address market failures are
certainly worthy of discussion, the various legislative proposals risk serious adverse
consequences, including higher prices for consumers and reduced innovation and consumer
choice.

This article begins with a brief discussion of the economic basis for regulation, followed by a
summary of recently proposed legislation from Senators Elizabeth Warren and Amy Klobuchar.
The main part of this article is an exploration of the risks posed by these draft bills through a
retrospective examination of market developments following past interventions by antitrust
agencies.

I The Economic Basis for Regulation

As an initial matter, it is worth noting that antitrust law is not regulation. Rather, it is proscriptive
and not prescriptive in nature, with a default of legality. This is important because, among other
things, creating ex ante regulation to prevent certain conduct risks sacrificing the efficiencies
and other benefits of that conduct by imposing potentially rigid rules that lack the flexibility of
existing antitrust rule of reason assessments. One of the main benefits of relying on existing
antitrust laws is that they proceed primarily through fact-specific case-by-case analyses, which
are more likely to maximize consumer welfare than are ex ante regulations.

That said, the theoretical basis for economic regulation rests on the idea that regulation may
serve to improve the allocation of resources in a particular industry compared to the outcome in
the absence of regulation. Successful identification of a market failure is a necessary but not a
sufficient condition to justify regulation on economic grounds. Once a potential market failure
has been identified, the proposed regulatory solution must itself survive a rigorous economic
cost-benefit analysis, one that factors in the potential for imperfect regulation and unintended
consequences as well as the effect of alternative solutions based on private ordering.2

When considered in this light, there are several problems with the contentions that we have a
market concentration problem. For example, because economy-wide statistics inevitably
aggregate economic phenomena across product and geographic lines, they can grossly overstate
concentration in well-defined antitrust markets. Indeed, as then Department of Justice (“D0J”)
Chief Economist Luke Froeb and Senior Economic Counsel Greg Werden explained, the “key
evidence” underlying the increasing industry concentration contention and the subsequent calls
for antitrust reform is data from the U.S. Census Bureau.3 “But these data do not demonstrate
increasing concentration of markets, i.e. ranges of economic activity in which competitive
processes determine price and quality, and in which the impact of mergers and trade restraints



are evaluated in antitrust law.”# Instead, “Census data relate to aggregations of economic activity
much broader than markets.”®

Inanalyzing the “issue brief” put out by the Obama Administration’s Council of Economic Advisors
(CEA) (the principal study relied upon by those claiming we have a concentration problem), the
DOJ economists concluded that:

[E]ven the least aggregated Census data can be over a hundred times too aggregated, yet the
CEA used the most aggregated Census data. It principally cited the change in the 50-firm
concentration ratio for 13 broad sectors of the U.S. economy, such as retail trade. We agree with
Carl Shapiro, a member of the CEA during the Obama Administration (2011- 12), that these data
are “not informative regarding the state of competition.”®

The economists also found that “[r]eliable data on trends in market concentration are available
for only a few sectors of the economy, and for several, market concentration has not increased
despite substantial merger activity.””

More importantly, even if we had a concentration or competition problem, aggregate statistics
are ultimately tangential, or even irrelevant, to the question of whether alleged conduct is
actually anticompetitive. Indeed, there is great risk in equating concentration with harm. Fears
about concentration ignore its benefits, including economies of scale, self-financing, ability to
take and survive risks, and multilevel integration. As Professor Steve Berry has explained:
“[Plroduct quality is going up. That’s pushing price up. That pushes margins up. The marginal
cost is going down as firms get better logistics and locate closer to their customers. Marginal
cost is falling. That'’s efficiency. But markups go up.”8

Il Current Proposed Legislation and Risked Unintended Consequences

Recent draft legislation from 2020 includes a comprehensive bill by Senator Elizabeth Warren®
and a narrower bill focused on exclusionary conduct by Senator Amy Klobuchar.10 The Warren
bill would dispense entirely with the existing case-by-case fact-specific analysis of competitive
effects in favor of outright bans on so-called “mega mergers,”11 and includes presumptions of
illegality for “large mergers.”12

The Warren bill would also reintroduce long-ago abandoned presumptions of illegality for
commonplacel3 vertical restraints such as tying and bundling, even when practiced by firms
without substantial market power, i.e. the ability to raise market prices above or reduce output
below competitive levels for a significant period of time. The Warren bill would abandon the well-
accepted definition of substantial market power and would instead interject vague notions of
“fairness” to allow for a finding of “market power” based upon factors such as “directly or
indirectly impos[ing] an unfair purchase or selling terms or any other unfair trading condition.”14
The Klobuchar bill would create similar presumptions of illegality based upon a market share



threshold of 50 percent. In order to overcome these presumptions, both bills would require firms
to accomplish the near impossible task of proving a negative in terms of harm to competition.
Specifically, the Warren proposal would require firms to prove “through clear and convincing
evidence that the conduct does not materially harm competition or the competitive process.” It
would also prohibit courts from balancing “procompetitive efficiencies with anticompetitive
impacts.”15 Similarly, the Klobuchar bill would require firms to prove that their exclusionary
conduct does not present an “appreciable risk of harming competition.”16

Among other things, these bills would overturn decades of Supreme Court precedent in which
the Court has held that vertical restraints must be evaluated under a full-blown, effects-based
(or rule of reason) analysis.1” The burden shifting in favor of presumptions of illegality would also
eliminate competition on the merits as a viable defense. In addition, the bills would require
decades of judicial decisions to decide what the new language means. For example, what is
“appreciable risk”? Is it negligible risk, or is the bar higher? Finally, the bills would also be
contrary to the robust body of empirical evidence, including leading meta-studies from
economists at the DOJ and Federal Trade Commission (“FTC”), indicating that vertical restraints
and mergers are generally procompetitive or benign.18

Most importantly, the proposed legislation risks serious harm to consumers, including an
increased danger of higher prices from the greater risk of type | errors (false positives). As the
Supreme Court has recognized, courts face limitations in distinguishing between pro- and
anticompetitive conduct in antitrust cases and has emphasized the need to avoid type | errors,
particularly in monopolization cases.1® The Court has also expressed concerns, originally
explained in Judge Frank Easterbrook’s seminal analysis, that the cost to consumers arising from
type | errors might be greater than those attributable to type Il errors (false negatives) because
“the economic system corrects monopoly more readily than it corrects judicial errors.2° Such
imbalances are likely to be exacerbated under the two Senator-proposed bills that would
abandon the rule of reason analysis required by the Supreme Court in favor of outright bans and
presumptions of illegality. In other words, even under the existing case-specific analysis, there
are bound to be errors (in both directions), particularly when the analysis involves predicting
future market dynamics. Such errors would likely only increase under rigid prohibitions or
presumptions that dispense with the fact-specific analysis required to understand whether a
particular merger or type of conduct actually harms (or, in the case of mergers, is likely to harm)
competition and consumers.

. Evidence from Historical Experience

Evidence of the possible consequences of antitrust intervention — whether through merger
control or conduct investigations — can be traced from the “old economy” era following passage
of the Sherman Act in 1890 through to the modern digital economy. In several cases, the U.S.
Antitrust Agencies brought enforcement actions to block transactions based upon predictions



that the deals would entrench a market leader. Yet, evidence of what actually happened in the
real world illustrates the difficulties of accurately predicting future market realities. While it is
difficult to predict and model the possible consequences of a government intervention since the
but-for world is unknowable, these examples do highlight the need for great caution before
adopting legislation that is likely to exacerbate the possible detrimental consequences arising
from false positives.

One example is the FTC’s 2000 decision to block the merger of Milnot Holding and H.J. Heinz on
the grounds that it would have resulted in a reduction of the number of competing firms from
three to two. A retrospective analysis conducted by an FTC economist revealed that, in the eight
years following the FTC’s decision to block the merger, market concentration and the prices
offered by the market leader significantly increased even though the merger had been blocked.21
One possible explanation (predicted by the parties) is that the merger would have created a more
effective second competitor to take on the industry leader. In other words, the FTC’s intervention
deprived the market of a strong #2 competitor, which could have disciplined prices to the benefit
of consumers. For example, the merging parties had argued that the greater market penetration
enabled by the combination of the parties’ brands was necessary to recoup investments in
advertising that are essential to launching new products.22 Without this market penetration,
Heinz predicted that it would be unable to chip away at Gerber’s significant market share.

An example discussed in a theoretical paper written by former FTC Chairman Tim Muris and
former FTC General Counsel Jonathan Neuchterlein is the DOJ's 1944 case against the Great
Atlantic and Pacific Tea Company (more commonly known as A&P), whose executives faced
charges for criminal violations of the Sherman Act.23 The district court convicted A&P on two core
theories of liability: (1) that A&P engaged in predatory low-cost pricing to drive out its rivals24;
and (2) that the company obtained an unlawful efficiency advantage through vertical
integration.2> According to the district court, these practices resulted in “unreasonable
advantages” over competing grocery stores and higher costs to those stores.2¢ As Muris &
Neuchterlein explain, the ultimate result of this prosecution may have been to discourage low-
cost distribution practices and low pricing due to the risk of criminal exposure — to the detriment
of consumers.2” These concerns regarding enforcement actions remain today. For example, in
the modern economy, grocers like Wal-Mart, Costco, and Sam’s Club have pursued vertical low-
cost, vertical integration — in other words, much of the same conduct that A&P was accused of
many decades ago. Yet the Klobuchar bill would eliminate the Supreme Court’s Brooke Group
test for predatory pricing — the very test that makes prosecutions like that against A&P more
difficult and that otherwise limits overenforcement against low-cost pricing.

There is also the FTC’s 2004 decision to challenge Blockbuster Video’s proposed acquisition of
Hollywood Video, which the parties sought at least in part to address new competition, including
from Netflix.28 Contrary to the FTC’s prediction that the merger would have entrenched
Blockbuster as the market leader, Blockbuster went bankrupt within five years of the parties’



decision to abandon the deal in response to the FTC suit to block it.2° Retrospective analyses of
Blockbuster’s fall reveal that Blockbuster was unable to adapt to the advantages of the new
Netflix business model, which included lower operational costs without brick-and-mortar retail
stores, lower distribution costs associated with direct-to-customer DVD shipping, a greater variety
of movie selections, and the rise of online streaming following the growth of broadband access.30
The FTC’s analysis failed to give sufficient weight to these market developments.

Again, while it difficult to predict and model the possible consequences of government
intervention, according to the merging parties “[a]n acquisition of Hollywood would [have]
allow[ed] Blockbuster to immediately accelerate its plans to bring its expanded array of offerings
to more consumers through an accretive acquisition of stores.”31 In other words, the merger
could have enabled Blockbuster to continue expanding consumer choices by enabling it to
immediately expand retail locations without additional capital expenditures. Another possible
result of allowing the merger is that it would have given Blockbuster the tools to keep up with
Netflix. This would have given consumers one more online option and kept mail-order video
services — which Blockbuster was in the process of launching32 — and potentially streaming
services, more competitive.

As another example of the difficulties of predicting future market realities, particularly in fast-
moving technology markets, consider the FTC’s 2000 decision to impose remedies as a condition
of allowing AOL’s merger with Time Warner. Contrary to the FTC’s prediction that the merger
would enable AOL to become the leading provider of broadband Internet access,33 AOL quickly
faded with the rise of other broadband providers.34 The FTC presumed, based on historical
experience, that AOL would carry its dominance in dial-up forward to broadband. The cable
companies, however, surpassed AOL by building powerful broadband networks while AOL
continued to rely on outdated dial-up technologies. By the time AOL introduced its own
broadband service at a premium, it was too late.35

Yet another example can be seen in the DOJ’'s 2000 decision to condition AT&T’s (which owned
Excite@Home, one of the largest providers of broadband Internet access) acquisition of
MediaOne on its divestiture of MediaOne’s interests in Road Runner, a web-portal provider that
competed with Excite@Home.36 Following the DOJ’'s remedy, Excite@Home declare bankruptcy
despite the DOJ's predictions.3” In other words, the DOJ's prediction that the combined
company’s interests in the two Internet portals would give the company “undue leverage in its
dealings with broadband content providers”38 failed to appreciate the nature of dynamic markets
in which new entrants can, and often do, overtake incumbents by rendering once-dominant
business models (in this case, the walled-in environment model of AOL, Road Runner, and
Excite@Home) antiquated.3°



IV. Conclusion

The examples discussed in this article illustrate that, even under existing fact-specific effects-
based analyses, errors occur. Adopting legislation that would prevent antitrust enforcers from

conducting careful analysis would deprive the agencies of the ability to minimize the false
positives that risk harm to consumers and competition.
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