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1. Introduction 

The COVID-19 pandemic has seen the Commission respond readily to state aid measures: 
protocols established in 2008 were replicated. However, during the financial crisis and the 
ensuing recession the Commission was not at all sympathetic to private restraints to 
competition for troubled firms. The then-Commissioner for competition policy, Neelie 
Kroes, spoke of the need for the Commission to show “tough love” when applying 
competition law during the crisis.2  COVID-19, however, has brought a softer antitrust 
response.3 On April 8, 2020 the Commission issued a communication establishing a 
Temporary Framework for assessing antitrust issues related to business cooperation in 
response to situations of urgency stemming from the current COVID-19 outbreak (the 
“Framework”).4 As with other competition agencies, the Commission signals a willingness 
to tolerate agreements which might harm competition but which may be necessary to deal 
with the disruption caused by the pandemic.5 

The Framework notes that firms may face one of two problems: on the one hand a sharp 
fall in demand as shops close, businesses buy fewer of their requirements and supply 
chains are disrupted. On the other, a sharp rise in demand affecting firms supplying 
medical equipment and other essential goods and placing pressure on them to augment 
production. The Commission’s Framework addresses the latter market failure, noting that 
suppliers of essential and scarce products may need to cooperate “in order to overcome 
or at least to mitigate the effects of the crisis to the ultimate benefit of citizens.”6 The 
Framework contains two elements: a substantive discussion of what modalities of 
cooperation may be tolerated and a procedural pathway to communicate such agreements 
to the Commission.  In both respects, the approach chosen may be compared by reference 
to the legislative framework adopted in the UK and with the approach of the U.S. Federal 
antitrust agencies. We start with a critical reflection on the Commission framework, 
followed by a comparative account, and conclude with a discussion of how the Framework 
might evolve. 

 

2. Tolerating More Cooperation Than Usual 

The Framework applies solely to undertakings operating in certain industries (e.g. 
medicines and medical equipment), as well as other scarce products and services, and to 
forms of cooperation that ensure the supply and distribution of such goods during this 
emergency.7 It identifies three scenarios for assessment under Article 101 TFEU.  

The first is that firms engage in cooperation that would be largely unproblematic even in 
normal times (e.g. a trade association that coordinates joint transport, or works on a 
model to identify supply gaps). Provided no sensitive information is exchanged among its 
members, these arrangements are unlikely to infringe competition law.8  

Second, firms might need to cooperate more intensely, for instance in coordinating 
production to ensure that demand is met. In these scenarios the Commission is willing to 
accept such cooperation provided the following criteria are met: (i) the cooperation is 
objectively necessary to increase output in the most efficient way to ensure supply of 
essential products; (ii) the measures are temporary; (iii) they are proportionate, such that 
they do not go beyond what is necessary to address the shortage of supply. Moreover, 
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undertakings should keep records of all agreements so that these are available for the 
Commission.9  

A number of doubts emerge. First, the legal basis for tolerating these forms of cooperation 
is unclear. The Framework states: “in the current exceptional circumstances, such 
measures would not be problematic under EU competition law or – in view of the 
emergency situation and temporary nature – they would not give rise to an enforcement 
priority for the Commission.”10 Which is it to be? Are these agreements procompetitive 
such that the positive effects outweigh the negative ones and the agreements are thus 
not a restriction of competition?11 Is such cooperation seen as in the public interest and 
excluded?12 Are these ancillary restraints? Is this cooperation likely to benefit from Article 
101(3) TFEU? Or is it an infringement of competition law which the Commission does not 
treat as an enforcement priority?  Or is it a combination: the likely procompetitive effects 
of these agreements are sizeable thus an effects based analysis will be required and this 
will be costly and therefore unlikely to be in the EU interest to carry out such an 
investigation as resources are better spent against firms who use the crisis to collude? 
Granted, the pathway to legality may not matter too much in the current state of 
emergency, but as with other forms of cooperation which may be in the public interest, 
we see some reluctance to engage with the legal order and explain the basis upon which 
agreements may be exempted.13 

Having said that, the criteria are largely sensible and seem to reflect some of the 
requirements in Article 101(3) TFEU,14 although it may be tricky even for the undertakings 
themselves to work out what constitutes a “temporary” arrangement, not least given the 
present degree of uncertainty. Tolerating, say, a year-long cooperation agreement might 
be preferable: firms might then be able to plan production better if given a clear 
timescale.15 The requirement to retain records appears reasonable, although well-advised 
undertakings would do so anyway in case an action is brought against such agreements. 

Third, the Commission notes that some forms of coordination may be encouraged or 
required by Member States. In case of cooperation resulting from an “imperative request” 
from public authorities then EU competition law is not applicable to agreements between 
undertakings because these are required by the state.16 However, the state remains at 
risk for requiring collusion under Article 4(3) TEU read jointly with Article 101 TFEU or 
under internal market law (e.g. if the national rules are a measure equivalent to a 
quantitative restriction). The Framework says nothing about how such rules might be 
applied (largely because if any such actions are brought they will more likely be before 
national courts) but it is likely that there will be pressure to interpret these in such a way 
as to excuse state action that harms the internal market in order to pursue the public 
interest. 

 

3. The Return of Comfort Letters 

Ever since Regulation 1/2003, the Commission has refused to provide formal guidance for 
individual agreements: firms should rely on soft law, precedents, and carry out their own 
risk assessment. Quiet consultations with the Commission have occurred and are set to 
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continue during the pandemic, but now DG Competition “stands ready, exceptionally and 
at its own discretion, to provide such guidance by means of an ad hoc “comfort” letter.”17 

This is intriguing. First, the Commission has had a procedure to issue informal guidance 
letters since 2004.18 To my knowledge no such letters have been issued publically.19 Are 
ad hoc letters under the Framework any different from guidance letters? The Notice 
regarding guidance letters suggests that these would be sent when new issues arise.20 Is it 
that under the Framework, the Commission may be willing to write a letter even for 
agreements where the parameters of legality are tolerably clear?21 Perhaps the procedure 
is quicker under the Framework, and perhaps (unlike guidance letters) comfort letters 
under the Framework will not be made publicly available.22 At any rate, the legal effect 
of comfort letters will not be any different from letters issued under the Framework.23 In 
sum it is not clear what distinguishes ad hoc comfort letters under the framework and 
existing guidance letters. 

Second, Article 10 of Regulation 1/2003 provides that the Commission may, in the public 
interest, issue non-infringement decisions. This has never been applied. Given the 
“exceptional challenges” that the Commission recognizes in this Framework, might this 
not be an occasion to use Article 10? What greater public interest are we waiting for? 
Comfort letters hark back to a time when the Commission, overburdened with 
notifications, found this procedural device to clear its decks quickly. However, at the 
time, this was not always welcomed because comfort letters are not binding.24 Back then, 
the Commission had tried to resolve this weakness by instituting a procedure where before 
issuing a comfort letter the notification would be published, allowing third parties to voice 
their views. The ensuing comfort letter would then take such views into consideration. 
This did not make the letter any more binding but the hope was that the procedure would 
reduce the risk of third parties challenging the practices in question.25 158 such letters 
were issued in 1990 (similar numbers may be found in other years), indicating that some 
stakeholders found this an agreeable solution.26 However, the present emergency situation 
makes it unlikely that a procedure affording third parties the chance to comment (which 
we now see in commitment decisions) can be deployed. Why not then take a chance with 
formal decisions? One policy consideration might be that this would re-introduce the 
notification system. Article 10 is carefully drafted to explain that a non-infringement 
decision is issued at the Commission’s discretion with it “acting in its own initiative.”27 
The Commission might be concerned that use of this provision when responding to a 
notification is risky in the long term, setting a precedent for how Article 10 decisions are 
triggered. However, the Regulation also explains that the purpose of Article 10 decisions 
is for the Commission to offer clarification regarding “new types of agreements or 
practices.”28 From this perspective, non-infringement decisions in the present context 
seem appropriate when firms collaborate to meet shortages. 

On the day the Framework was released, the first comfort letter was issued to Medicines 
for Europe, an association whose members supply some 70 percent of medicines in Europe. 
The agreement is designed to facilitate cooperation in increasing the supply and improving 
the distribution of medicines. 29 It reveals that there was some steer from the Commission 
and the DG for Health and Food Safety to secure cooperation in the first place, and  the 
modalities of cooperation are also monitored by these EU bodies, with the Commission 
assuming a steering role. The agreement contains safeguards on limiting information 
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exchanges and commitments not to engage in price gouging. Even from this brief account 
we can see that the criteria for toleration set out in the Framework may be necessary but 
not sufficient to merit the issuance of a comfort letter. Much like with the old exemption 
decisions under Article 101(3) TFEU one sees authorization combined with the addition of 
safeguards and conditions.30 It would thus be desirable for the Commission, as it gathers 
experience, to offer more specific guidance.  

However, one wonders again whether a set of non-infringement decisions might not be 
preferable to more soft law: not only would the recipients benefit from enhanced legal 
security, but we would also see an official legal text explaining the basis for a finding of 
non-infringement which could serve as a template for other collaborations. 

 

4. A Comparative Account 

The British Government has taken a different approach: it has issued three Orders in the 
form of Statutory Instruments to exclude the application of the Competition Act 1998 to 
certain industries for specific activities.31 A further Order is expected for the dairy 
industry, and more may follow. The legal basis for these is found in the national 
competition legislation: if the Secretary of State finds that there are “exceptional and 
compelling reasons of public policy” it may order that restrictive practices are excluded 
from the Chapter 1 and/or Chapter 2 prohibitions of the Competition Act 1988 (the 
domestic equivalent of Articles 101 and 102 TFEU).32 This legislative option is not open to 
the EU legislator (although it could opt for issuing a Block Exemption Regulation which has 
similar effects) but is it a smart strategy to begin with? 

On the plus side, these agreements confer much more legal certainty than the Framework: 
undertakings who cooperate are immune from competition law challenge under UK Law.33 
On the negative side, however, the Orders are narrowly cast: they apply to a defined set 
of undertakings and to discrete agreements. For instance, one of the Orders applies to 
five maritime operators that offer transport services between the Isle of Wight and the 
UK mainland and it allows them to coordinate timetables, routes and labor facilities to 
ensure continuity of services. Why select just this one route when similar problems might 
affect any transport route?  The other two Orders are slightly more widely cast. For 
example, the Order about grocery supplies is applicable to all grocery-chain suppliers and 
logistics service providers and excludes a wider range of collaborative agreements. 
Moreover some flexibility is built into it: supposing a removals firm decides that rather 
than leave its trucks idle it will enter the market for food delivery, it seems like it will 
qualify as a logistics service provider under the Groceries Order because it encompasses 
“persons seeking to enter” the relevant markets, and not just established actors.34 
However, logistics service providers are only allowed to exchange information: what if 
sharing facilities or more intense forms of cooperation become necessary to mitigate 
disruption? Will Orders need to be continually updated? Will new Orders arrive regularly 
as other industry sectors lobby for support, with all the risks that are associated with this? 

The need for flexibility is recognized by the Competition and Markets Authority (“CMA”) 
in explaining its approach to business cooperation, indicating that as the pandemic 
evolves, “the issues faced by businesses as they participate in efforts to mitigate the 
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effects of the pandemic” will also change requiring ongoing monitoring and responsive 
guidance.35 Thus, the CMA will plug what gaps remain in the Orders issued by the 
Government. Coordination between Government and the CMA does not seem to have been 
optimal: the authority’s approach is to guide business conduct to facilitate beneficial 
cooperation and avoid firms taking advantage of the crisis to harm consumers, while the 
Government is more interested in bright line exclusions. Orders may offer greater legal 
security but the risk of under-inclusion through lack of foresight (understandable) or over-
inclusion through skillful lobbying (less excusable) weigh in favor of leaving these issues 
to be solved by an independent competition authority. 

Similarly, it does not appear wise for the Commission to use this approach as a guide to 
design a Block Exemption Regulation. Normally these emerge after some experience is 
gathered so that they are well-calibrated and anyhow modern block exemptions only apply 
to agreements where there is no significant market power, while some of the sectors 
concerned here are highly concentrated. Moreover, identifying the precise scope of such 
exemptions seems tricky in circumstances of uncertainty. Regular review of the 
Framework seems preferable to a legislative route.36 

Procedurally, the UK Orders last for as long as the Government considers “that there is no 
longer a significant disruption or a threat of significant disruption” in the relevant 
markets, much like the Commission Framework. One wonders whether a fixed duration 
might have afforded more opportunities for smart planning by the beneficiaries. 
Agreements may only benefit from the Order if they are notified and these notifications 
are to be recorded in a publicly available register. But what is the added value of 
notification? It might help the Government to understand what sort of agreements firms 
find useful and thus shape further Orders. But it does not seem that such notifications can 
have much of a deterrent effect.37 

In the United States, the two Federal agencies redeployed a playbook already developed 
to deal with natural disasters.38 They issued a Joint Antitrust Statement Regarding COVID-
19.39 Like the Commission, the agencies recall that many agreements may be assessed 
with the existing toolbox but provide for some additional flexibility given the pandemic. 
Of interest for this comparative overview is that the agencies already operate an ex ante 
notification system. The joint statement accelerates this procedure: for agreements 
linked to the pandemic the agencies promise to deliver a business review letter (DOJ) or 
an advisory opinion (FTC) to notified agreements in seven days. Parties have a relatively 
light notification requirement, and the information requested is not dissimilar to what the 
Commission will seek when considering a request for a comfort letter. The Commission 
requires information about the firms and products concerned, an outline of the 
cooperation, its benefits and competition risks.40  The agencies instead ask for a 
description of the nature and rationale of the proposal, the participants, the scope of the 
agreement, copies of the contract and the names of major customers and potential 
competitors.41 The difference on paper is that the U.S. does not ask for a preliminary self-
assessment, but in practice this may not be such a significant difference: parties who 
notify will likely make a case for approval. 

U.S. agencies publish the resulting comfort letters. It is not clear why the U.S. agencies 
are willing to release fuller documents than the Commission. The first business review 
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letter issued by the DOJ under this joint statement is an 11-page document explaining how 
U.S. healthcare distributors propose to cooperate to expedite the manufacture and 
distribution of personal protective equipment: it explains how Government encouraged 
such cooperation, what aspects of cooperation fall outside of antitrust laws, and how the 
parts of the agreement that fall to be scrutinized under Section 1 of the Sherman Act are 
likely to benefit society, as well as explaining the safeguards put in place to prevent 
benevolent cooperation becoming malignant collusion.42 This is the kind of legal detail 
and transparency other agencies should aspire to. 

 

5. Beyond the Framework 

The Commission Framework is cast narrowly; it will be interesting to see if it is revised to 
also consider markets where firms wish for lenient treatment in cases where there is a fall 
in demand and coordinated closures are planned. These are trickier to handle because 
they carry a greater risk of anticompetitive effects.43 The UK Government, for instance, 
has promised an exclusion Order for dairy farmers to allow them to coordinate reductions 
in supply.44 It will also be worth observing whether, as the Commission sees more cases, 
the Framework becomes more concrete not only in explaining what forms of cooperation 
are desirable but also what safeguards should be put in place to minimize anticompetitive 
effects. 

As we have seen, the Framework does not make it clear what the basis for tolerating 
agreements is, hedging between a suggestion that there is no infringement or that even if 
it is an infringement, the agreement is not an enforcement priority. One additional option 
that has yet to be considered so far is the use of Article 106(2) TFEU. In brief, this applies 
to undertakings which a Member State entrusts with the provision of services of general 
economic interest. It provides that the Treaty rules (and in particular the competition 
rules) do not apply when they would “obstruct the performance, in law or in fact, of the 
particular tasks assigned to them.” This provision has received much political interest 
because it serves to shield the rules of the market from certain services where states may 
legitimately take the view that other considerations should prevail. Successive Treaty 
revisions have introduced provisions to strengthen the role of services of general interest, 
but these have largely been cosmetic.45 At the same time, what little case law there is 
suggests that the Court is fairly accommodating to the choices Member States make, both 
when it comes to the designation of services and the regulatory framework. It remains to 
be seen if there are certain economic sectors (e.g. the manufacture of personal protective 
equipment, medicines, or even supermarkets) which might be designated under this 
provision on a temporary basis. It would afford operators the maximum degree of 
flexibility to cooperate in the public interest. An even bolder approach might be for the 
EU to draft secondary legislation to exclude certain sectors from the application of EU 
competition law as they furnish a service of general interest, not least since coordination 
among firms across Member States may be desirable.  However, it may be tricky to find a 
legal basis for this.46 Moreover, as with exclusion Orders, this might be too blunt an 
instrument to consider. 
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Moreover, as noted above when it comes to medical equipment, EU and U.S. institutions 
have both played a role in encouraging coordination by undertakings. There may well be 
further instances where Member States support similar schemes. In such settings it may 
be useful to create a process whereby the agreement is regularly monitored not only to 
ensure that the parties deliver what they promise, but that they avoid collusion – such 
monitoring should form a condition for tolerating an otherwise potentially anticompetitive 
practice. Embedding competition law consideration in state policy is what advocacy is all 
about. 

A final reflection is how far the experience with agreements reviewed during the pandemic 
will shape the Commission’s review of the guidelines on horizontal agreements and the 
Block Exemptions. There is some political pressure to facilitate forms of cooperation to 
enhance sustainability initiatives, for example.47 This topic is closely linked to the one at 
play here: how far should the EU facilitate cooperation among competitors if this may 
achieve certain vital public interest goals?  It may be that the experience generated during 
the pandemic can help inform the Commission’s review.  For this to occur, however, it is 
imperative that the Commission and NCAs operate more openly. Ideally, Article 10 
decisions would be the preferred route, for they would allow the public to see what is 
exempted and why, they would avoid a perceived risk of favoritism, they would force the 
Commission to take a stance on the legal basis for exemption, and they would reveal what 
restrictions on conduct the Commission fixes in exchange for granting exemption. Short of 
that publishing comfort letters that give an inkling on the competition assessment may 
serve as a second-best. The values of accountability, equal treatment and good 
administration converge to press for a more open form of decision making than which is 
provided for under the current Framework.  
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