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1. Background

Hungarian banks fixed the interchange fee to be used in the two major payment card
systems (MasterCard and Visa) on a multilateral basis. This fee is used in inter-bank
clearing and is paid by the acquiring bank (which operates the bankcard terminal installed
at the merchant) to the issuing bank (which issued the bankcard used for the payment).
When the customer pays by card, the acquiring bank charges a fee to the merchant.
Afterwards, the acquiring bank passes a portion of the merchant fee on to the issuing
bank. In this system, the issuing bank has two sources of income: the cardholder may pay
a fee for the issuance of the payment card, and the acquiring bank shares a part of the
merchant fee. This makes the payment card industry a two-sided market.

These fees were normally not fixed on a bilateral basis but by means of a single uniform
multilateral interchange fee ("MIF"). This practice gave rise to various competition
investigations in Europe,? where competition authorities approached the MIF in various
ways: some considered it to be an agreement to be assessed by its effects, some
pronounced this arrangement anticompetitive by object. In the end, the controversies
about the MIF resulted in a European legislative intervention in the form of a regulatory
cap.’

While the MIF may have the appearance of price fixing, as the fee paid in consideration
of the services provided by the issuing bank is fixed uniformly by competitors, this
conclusion is overshadowed by the fact that the agreement embraces both sides of the
market (sellers and buyers), and the MIF may be regarded as ancillary to the effective
operation of the payment card system and as a means to encourage use of this payment
method.

In Case Vj-18/2008 MIF, the Hungarian Competition Office ("HCO") used a combination of
the two approaches: it condemned Hungarian banks for fixing the domestic MIF and for
treating the two payment card companies alike as anticompetitive both by object and
effect. The decision was appealed, and the Hungarian Supreme Court ("Kuria") submitted
four preliminary questions. The Court of Justice of the European Union ("CJEU") answered
the first two questions, but deemed the remainder to be inadmissible. The first question
raised no difficult issues of interpretation. The Court confirmed that anticompetitive
object and anticompetitive effect may be used as parallel legal bases by competition
authorities and private plaintiffs: it is not against the law to pronounce the same
agreement to be anticompetitive both by object and effect. The second question proved
to be more difficult: the Hungarian Supreme Court requested the CJEU's guidance as to
whether Hungarian banks' fixing of the interchange fee on a multilateral basis and
uniformly in respect of the two payment card systems (MasterCard and Visa) was
anticompetitive by object.

2. Outcome

The CJEU found that the MIF is presumed not to be anticompetitive by object. While
concluding that this is a fact-intensive issue, and hence the final decision is up to the
national court,* the CJEU also established a presumption against automatic condemnation.



The wording of the preliminary decision makes this clear: it provides that the MIF is not
anticompetitive by object, unless the national court finds that the arrangement’s purpose
and background suggests the opposite conclusion.? It seems that the CJEU found that the
preliminary question fell within the scope of the ruling in Cartes bancaires,® where the
Court took the same position with respect to another two-sided payment card system.”

The Court stressed that anticompetitive object is the exception and not the rule and,
hence, competition authorities and courts should make use of this only when there is
sufficiently solid and reliable experience ("une expérience suffisamment solide et fiable")
that bears out this conclusion.8 It may be assumed that such experience may derive from
earlier case-law or empirical analysis. The Court concluded that experience of the MIF
does not live up to this expectation.®

According to the CJEU, the following raised doubts as to the anticompetitive nature of the
MIF. First, while acknowledging that indirect price-fixing is also price-fixing,'® the Court
pointed out that banks did not fix the price but merely a cost element.! Second, it also
underlined that complex two-sided markets are normally not amenable to the automatic
condemnation inherent to a finding that an agreement is anticompetitive by object.'
Third, the MIF appears to have been serving the purpose of creating balance in the system,
which may be a legitimate consideration and may make the multilateral cooperation
ancillary, and call for an effects-analysis.'® Fourth, the MIF was determined not by the
sellers (issuing banks) unilaterally, but was based on a bipartite agreement between
sellers and buyers (issuing and acquiring banks). Although the bipartite nature of the
agreement does not rule out the existence of an anticompetitive object, it does raise
doubts in this regard.™

3. Analysis

The CJEU's ruling in GVH v. Budapest Bank and others lines up in a sequence of cases
(starting with Allianz," and followed by Cartes bancaires, MasterCard,'*Maxima Latvija'’
and Hoffmann-La Roche & Novartis'®) that have remolded the concept of anticompetitive
object. Although addressing a specific aspect (uniform treatment of the two payment card
systems), the ruling in GVH v. Budapest Bank and others centers around the general
question of whether the MIF can be regarded as anticompetitive by object after a quick
look into the totality of circumstances, and provides another example of the CJEU trying
to put the genie invoked by Allianz back into the bottle. For a long time, anticompetitive
object had been viewed as a category-building doctrine, generating an amplifiable but
relatively exhaustive list of hard-core restraints, and reminiscent of US antitrust law’s
concept of per se agreements. With its ruling in Allianz,"® the CJEU turned this concept
upside down and called on competition authorities and courts to analyze agreements on a
case-by-case basis. If, after carrying out an abridged effects-analysis, the agreement is
found to be anticompetitive by object, it is, as such, automatically prohibited (the Allianz
doctrine).20

It is noteworthy that since Allianz the CJEU, with the exception of Hoffmann-La Roche &
Novartis, has consistently overturned all infringement decisions relying on the Allianz



doctrine (that is, not based on one of the traditional categories of anticompetitive object)
and stressed that this doctrine should be used exceptionally, as in EU competition law it
is the exception and not the rule.?'

In the post-Allianz era, traditional hardcore agreements (price-fixing, market-division,
etc.) remain to be treated as anticompetitive by object and, in addition to this, any
unlisted agreement may get this label, if the competition authority or the court, after a
quick look into the market, finds that it deserves automatic prohibition. Allianz was
followed by a good number of cases where the CJEU was expected to review the case-by-
case characterization of national courts. In these cases, the CJEU stressed that although
anticompetitive object became an elusive concept, it still applies only exceptionally, and
courts should not be quick to make use of it to avoid an effects-analysis. The ruling in GVH
v. Budapest Bank and others reconfirms this.
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