CPI’s Europe Column Presents:

Revising the Competition Law Rulebook
for Digital Markets in Europe:
A Delicate Balancing Act

By Kris Van Hove & Argyrios Papaefthymiou?

Edited by Anna Tzanaki (Competition Policy International) & Juan
Delgado (Global Economics Group)

'6)\ cpl COMPETITION POLICY
(\ INTERNATIONAL October 2020
>4 :

Copyright © 2020

Competition Policy International, Inc. For more information visit CompetitionPolicylnternational.com



Introduction

It is a truism to say that digitalisation has brought with it a revolution in economic life and
consumer experience in the 215t century. Developments in digital technology unfold in
rapid speed, markedly upgrading the quality of life, but also requiring constant review of
legal and economic thinking to keep up with the pace of digital evolution.

Competition law has been at the epicentre of this re-evaluation process, as the field of
law that moves most closely in tandem with economic thinking and business models. It is
thus no surprise that there has been an onslaught of policy and legislative developments
in recent years in the competition law space to tackle what is perceived by some as an
“overexpansion” of the market power held by big tech companies (commonly identified
as “GAFA” - Google, Amazon, Facebook, and Apple). In parallel with these developments
in the policy and legislative space, competition authorities around the globe are
increasingly stepping up their scrutiny of various practices implemented by digital
companies.

The present article seeks to provide an overview of the key competition concerns
identified in Europe in the digital sphere and the main approaches that are currently being
discussed to tackle those concerns, with a focus on the EU. Although the digitalisation of
the global economy presents specific challenges for competition law enforcement, which
may require tweaking the existing regulatory framework to some extent, the article
attempts to critically assess whether the reform proposals that have been put forward are
necessary and proportionate to the perceived challenges. This assessment is made in light
of the tools that are already available and that have been employed to address
competition concerns in the digital sector by competition authorities in the EU. While the
proposals that have been put forward centre on the rules on abuse of dominance and
merger control, the analysis that follows is conducted through the prism of antitrust, with
references to merger control as it relates to the interplay between ex ante enforcement
(merger control) and ex post enforcement (rules on abuse of dominance).

A. Main Competition Concerns in Digital Markets: The View in Europe

Over the past couple of years, public authorities in Europe, both at EU and national level,
have commissioned expert studies and reports on the application of competition law in
the digital era. An indicative list includes: the European Commission’s report on
“Competition Policy for the Digital Era,”? the UK Furman Report on “Unlocking Digital
Competition,”? and the UK Competition and Markets Authority’s (the “CMA”) market study
on online platforms and digital advertising,* the German “Competition Law 4.0” report,>
the Italian® and Franco-German’ reports on big data and competition law, the French study
on competition and e-commerce? and the French report on digital economy competition
challenges,’® etc. From this body of expert studies and reports, it is possible to distill some
key insights into the characteristics of digital markets and the perceived competition
concerns they generate. These are addressed briefly below.



1. Characteristics of Digital Markets

Digital markets are often characterized by strong economies of scope, favoring the
development of ecosystems and giving incumbents a strong competitive advantage. The
economies of scope are considered to result from other features of digital markets, and
in particular from:

(i) high returns to scale (meaning that the cost of producing a digital service is
much less than proportional to the number of customers served);

(il)  network externalities (meaning that the more users join a digital technology,
e.g. a social media platform, the more convenient it becomes); and

(ifi)  the importance of data as an input for many digital services (meaning that,
where applicable, those with significant data collection and processing
capabilities have a sizeable competitive advantage).

These features and the strong economies of scope they generate are increasingly
considered in enforcement and policy circles as facilitating large incumbents’ market
power to become ever more entrenched and as potentially allowing anti-competitive
strategies to materialize unencumbered.

2. Self-Preferencing

The European Commission’s Digital Experts’ Report defines “self-preferencing” as a
practice engaged in by a platform operator that gives preferential treatment to the
operator’s products and services when they compete with products and services of other
entities using the platform. This practice has been at the forefront of many discussions on
digital competition policy. Whether or not it is as such problematic from a competition
perspective is the subject of ongoing debate. Yet, alongside data-related practices, it is
the conduct most closely associated with competition concerns that big tech companies
raise. Headline cases such as the EU Google Shopping case'® have featured this practice
as the principal conduct under scrutiny.

3. Retail Most-Favored-Nation (“MFN”) Clauses

Retail Most-favored-nation clauses or MFNs'" are contractual obligations imposed by a
buyer on a seller that require the seller to offer the buyer terms and conditions that are
at least as favorable as the best terms and conditions offered by that seller to other
buyers. The terms and conditions concerned may be either price-related or non-price-
related. Such clauses are commonly divided into two categories:

(i) “narrow” Retail MFNs, which dictate that the seller may not offer better terms and
conditions on its own website (but can do so on other platforms); and

(ii) “wide” Retail MFNs, which dictate that the seller may not offer better terms and
conditions on its own website or on any other platform.

Retail MFNs have been particularly pertinent in the digital context, with “platform MNFs”
being scrutinized both at EU level (Amazon E-books MFNs case'?) and at national level
(antitrust investigations by the German, French, Italian and Swedish national competition
authorities into MFNs in agreements between hotels and online travel agents (Hotel
Reservation Service (HRS),'3 Booking.com,' and Expedia'). Generally speaking, “wide”



Retail MFNs are considered more problematic from a competition law perspective than
“narrow” Retail MFNs.

4. Switching Costs and Multihoming

Switching from a product or service offered by one firm to a functionally similar product
or service offered by another firm may generate so-called “switching costs.” These are
costs associated with certain investments made by the user in the ecosystem of the first
firm (e.g. the time spent familiarizing with the particular features of that ecosystem)
which have to be re-incurred when the user switches to the ecosystem of the second firm.
Switching costs are also conceptually linked to “multihoming,” which is a consumer’s
ability to use different competing online services simultaneously (e.g. platforms).

Depending on the circumstances, a dominant platform may try to retain its user base on
an exclusive basis by making switching or multihoming more costly or more difficult
otherwise. Such conduct could enable the platform to entrench its market position with
potentially negative effects for competition.

5. Big Data and Data-Related Practices

“Big Data” is a dataset with three features which are commonly referred to as the “three
V’s.” It consists of:

(i) large Volumes of data (that is, large amounts of data generated through online or
offline transactions),

(i1) data with significant Variety (it can be structured or unstructured data and human-
generated or machine-generated data), and

(iii) data generated with high Velocity (that is, incoming data flows are processed in
real-time).

Big Data and its interplay with competition policy is a key focus in many competition
authorities’ ongoing evaluation of the digital sector. Particular attention is paid to data
leveraging strategies that, under given circumstances, may amount to anti-competitive
unilateral conduct. For instance, a refusal to provide access to data that is unique and
indispensable for a competitor to provide services (so, data that constitutes an “essential
facility”) may be considered to amount to an exclusionary abuse. Another example of
potentially abusive conduct is discrimination by a vertically integrated platform with
downstream activities in the provision of access by retailers to competitively strategic
data. Furthermore, competition authorities are increasingly sensitive to issues of “data
portability” and “interoperability.” “Data portability” (giving end-users the freedom to
transfer their data to alternative digital service providers) as well as “interoperability”
(ensuring compatibility between software of different ecosystems) are considered
valuable means to keep switching and multihoming viable for end-users. But these are not
the only issues competition authorities are looking into. For instance, at EU level, the
European Commission has launched a formal investigation into Amazon’s use of sensitive
data obtained from independent retailers selling on Amazon’s marketplace and competing
with Amazon’s retail business (July 2019).'® The Commission is also conducting antitrust
enquiries into Facebook’s and Google’s data-gathering and monetization practices (since
2019).



An additional concern that recently came to the fore in relation to data-related practices
centers on the interaction between privacy protection (legislated at EU level through the
General Data Protection Regulation - GDPR') and competition law. This interaction is
highlighted in the German Facebook case. In that case, the German competition authority
found that Facebook had abused its dominant position in the market for social networks
by making access to its social network conditional on the collection of user data from
multiple sources, including third-party websites. The German authority thus ordered
Facebook to cease applying the abusive clauses.'® The authority’s decision was appealed
to the Higher Regional Court of Dusseldorf, which issued a suspension order against the
decision, noting serious doubts about its legality.'® The decision was, however, reinstated
by Germany’s Supreme Court?® pending a final decision on the merits of the case from the
Higher Regional Court. The German Facebook case has sparked an intense debate on the
theory of harm put forward by the German competition authority, with critics finding its
focus on consumer protection problematic for the purpose of identifying the competition
concerns. It is expected that the final outcome of this case will have significant
implications for the use of data-related theories of harm in competition law enforcement.

6. Killer Acquisitions

A strongly contested practice that some consider is taking place in the tech sector in
recent years is the acquisition by established players of start-ups that have the potential
of strongly competing with the incumbents, with a view to “killing off” future competition
from those start-ups. Such acquisitions are commonly referred to as “killer acquisitions.”
The concept originated in the pharma sector, where - according to some - the practice of
buying up start-ups, only to subsequently eliminate pipeline projects that might have
increased competition for the incumbent’s offerings, would have been empirically
observed.?' In the context of the digital sphere, however, this concept appears to mean
something different, as the acquisitions considered by some to be controversial (e.g.
Facebook/WhatsApp,* Facebook/Instagram) have not resulted in the “killing off” of the
acquired firm’s offerings. Rather, what is meant by “strategic acquisitions” in digital
markets relates to a counterfactual where the acquired firm, in light of its subsequent
evolution into a strong market player, might have exerted intense competitive forces on
the acquiring incumbent, with positive results for competition and consumers, had it not
been acquired. The existence of harm to competition arising from these acquisitions is not
beyond dispute. On the one hand, arguably, the acquisition of innovative start-ups can in
some cases reduce future competitive constraints on the incumbent. On the other hand,
for many start-ups, being acquired by an established market player at a lucrative price
point can serve as a key incentive for innovative research and development.

In any event, in various European jurisdictions there is a strong current towards reforming
the rules on merger control to address what is perceived to be an excessively lax approach
to controlling acquisitions in the tech sphere. Reform proposals have taken various forms.
One commonly pronounced suggestion is to lower the jurisdictional turnover thresholds to
account for the fact that, at the time of acquisition, the turnover of many innovative
start-ups is too low to trigger a notification. Another proposal is meant to address the fact
that turnover may not be the most appropriate metric to assess the need to exercise
merger control over a tech acquisition. It consists in adding an alternative threshold based
on the value of the transaction, where a high purchase price (despite low turnover)



triggers mandatory notification due to its indications of innovative potential. This proposal
has in fact already been adopted in certain jurisdictions and notably Austria and Germany.
Finally, at the more “radical” end of the reform spectrum, some jurisdictions (such as
France) have been considering to implement an ex post merger control regime, whereby
certain transactions (particularly in the digital sector) may be re-evaluated even years
after they have been consummated, should market developments in the transaction’s
aftermath indicate that the transaction might have generated adverse effects on
competition.

7. Conclusion

The discussion presented above has direct implications for the debate on digital-specific
reforms of the competition rules: if the concerns delineated have merit, then more ex
post scrutiny may be required. For example, a history of relatively lax merger control
could be viewed as a factor that has contributed to the proliferation of self-preferencing
cases which focus on perceived anti-competitive differential treatment by vertically
integrated businesses. The intensifying review of data-related abusive practices could
perhaps also be partially attributed to a perceived overexpansion of big tech firms.

B. Reform Directions: A Critical Overview

Competition authorities in Europe have been engaged in intensive public discussions on
how to approach the perceived problems identified above for competition in the digital
sector. From the flurry of policy activity and legislative initiatives on this subject, it is
possible to extract the key proposals presently on the table, and to critically assess their
necessity and proportionality. Each of these proposals is addressed below.

1. Mandating Pro-Competitive Conduct and Prohibiting Anti-Competitive Conduct
under an Ex Ante Regulatory Regime

In June 2020, the European Commission launched a public consultation to gather views on
two legislative proposals. A first proposal relates to a “Digital Services Act.” This proposal
would introduce, inter alia, a targeted, sector-specific ex ante framework regulating the
conduct of large online platforms that benefit from significant network effects and that
act as “gatekeepers” of their respective platforms. A second proposal relates to a “New
Competition Tool.” This proposal would give the European Commission new powers to
investigate entire sectors of the economy and impose remedies where it finds dominance-
related or market structure-related competition problems (on this second proposal, see
section 2 below).

The Digital Services Act package considered by the Commission in its Inception Impact
Assessment?® puts forth different policy options for enhancing the “fairness and
contestability” of markets where large online platforms operate. While two of these policy
options focus on enhancing transparency obligations for platforms in the context of the
Platform-to-Business Regulation?4, the third option - which has received the most public
attention - proposes the adoption of a new ex ante regulatory framework that governs
specific trading practices of large online platforms benefiting from significant network
effects and acting as “gatekeepers.”?> The platforms concerned would be identified on



the basis of predetermined criteria such as significant network effects, the size of their
user base and/or their capacity to leverage data across sectors.

Two separate components are considered for the ex ante framework. A first component
would lay down predetermined prohibited trading practices (“blacklisted practices”) and
predetermined obligations. An example of a blacklisted practice subject to a horizontal
prohibition would be intra-platform self-preferencing. A second component would provide
for the possibility for the regulator to impose tailor-made remedies. Examples of such
remedies would be the imposition of platform-specific non-personal data access
obligations and the imposition of specific interoperability and data portability
requirements. The two components are not mutually exclusive and could be introduced as
complements. The idea of ex ante prohibitions of certain platform conduct (e.g. self-
preferencing) is also endorsed in the proposed 10" amendment of the German Act Against
Restraints on Competition,?¢ as well as in the French competition authority’s study on
competition and e-commerce and the French report on digital economy competition
challenges.

Similar to the notion of ex ante regulation, the UK Furman Report puts forth the idea of
drawing up binding codes of conduct for certain platforms with “strategic market status”
(broadly defined as a position of enduring market power over a strategic gateway market,
giving the platform a powerful negotiating position and making other undertakings
dependent on it). Adherence to the codes of conduct would be monitored and enforced
by a dedicated Digital Markets Unit within the competition authority (such a unit has
already been established within the French competition authority, with a mandate to
assist in cases with a significant digital dimension?’). As opposed to the focus of the ex
ante regulatory approach on the prohibition of specific types of conduct in addition to
required compliance with specific obligations, the focus of the codes of conduct approach
would be only on mandating pro-competitive conduct. This more flexible form of
regulation could be seen as an incentive for large platforms to work in partnership and
share their input in drawing up codes and as a means perhaps of avoiding exogenously
imposed obligations and prohibitions that may go “over the top” in their response to the
perceived problems they seek to address. The idea of codes of conduct specifically for
large online platforms has also been supported in the German Competition Law 4.0 Report.

It further bears observing that, for a practice to qualify as an ex ante prohibition, it is
rather logical to assume that such practice’s harm to competition must be significant,
acknowledged to a degree of (near-)consensus, and context-independent - almost, in a
sense, like a “by object” restriction under EU competition law. However, certain of the
practices identified in policy proposals, such as the Digital Services Act and the relevant
German and French studies, are still the subject of much debate as regards their anti-
competitive nature. The most indicative example in this respect is self-preferencing,
which some commentators view as a natural consequence of vertical integration, and its
horizontal condemnation as near-equivalent to competition law engaging in the imposition
of specific business models on companies.?® Furthermore, depending on the context in
which it is observed, self-preferencing could be viewed through the lens of classic theories
of harm that have already been successfully applied by EU courts to deal with instances
of integrated firms favoring their own affiliates, such as a refusal to supply an
indispensable input (Bronner, IMS Health, Slovak Telekom) or tying (Microsoft 1).? In any



event, the uncertainty that surrounds self-preferencing as a self-standing theory of harm
might call for a more nuanced approach than outright banning practices that can be
labelled as self-preferencing.

Of course, self-preferencing is not the only conduct that is targeted by the ex ante
regulation approach and, for instance, proposals mandating interoperability and data
portability in specific circumstances may be less controversial. However, these practices
could just as easily be imposed through codes of conduct. This approach would arguably
be preferable, as it may provide a step - rather than a leap - in the exploration of ways to
address competition concerns relating to the behavior of large incumbents in digital
markets. Codes of conduct are likely more easily adjustable to account for developing
market dynamics and insights drawn from their enforcement practice than formal
legislation (especially at the EU level where the legislative process includes up to three
different institutions, i.e. the European Commission, the Council of the EU, and the
European Parliament).

2. Leveraging Market Investigation Tools

In parallel with the Digital Services Act addressed above, the European Commission has
been gathering views on a proposed “New Competition Tool” (or “NCT” for short). This
tool would allow the Commission to investigate entire sectors of the economy and impose
behavioral or structural remedies to address what it perceives to be dominance-related
or market-structure-related risks to competition. The NCT could be used pre-emptively,
that is, before actual risks to competition materialize. Its scope of application would be
limited to markets within the digital sphere, or be open-ended.3 If the tool would be
open-ended and targeting market structure risks, it would resemble a classic market
investigation mechanism, such as the one available in the UK as well as in certain other
jurisdictions worldwide (e.g. Greece, Mexico, Israel). Although the European Commission
already has a sector-wide probe tool at its disposal, i.e. the sector inquiry, that tool can
result only in findings but not in remedies, which may be imposed only in subsequent
individual infringement proceedings.3' In contrast, an NCT investigation could result in the
immediate imposition of market-wide remedies.

A market investigation mechanism would be a very powerful tool in the hands of the
European Commission, with significant implications for competition enforcement in the
EU at large. Cases that have centered on challenging theories of harm could be dealt with
through an NCT-like process in an easier manner, dispensing with the hurdle of proving to
the requisite legal standard the elements of a “traditional” antitrust infringement (e.g.
specific abusive conduct). The Commission’s antitrust investigations in landmark digital
cases have often spanned multiple years (the Google Android®? case took over three years
and the Google Shopping case took seven years for the Commission to complete). Critics
have argued that the duration of these investigations, especially in rapid-changing
markets, has made it impossible to effectively reverse the damage that the conduct at
issue has allegedly caused to competition. By the time a decision is issued, the undertaking
concerned would have derived most, if not all, potential competitive advantages from the
infringing behavior, and would have further entrenched its dominant market position. The
duration factor may have played a significant role in motivating the Commission to seek
market investigation powers.



The NCT proposal has, however, not been met with unequivocal approval. Stakeholders
have expressed concerns that the tool is too far-reaching, disproportionate to the issues
it seeks to address, and legally questionable (its legal basis is at least partially the antitrust
provisions of the Treaty on the Functioning of the European Union, despite the fact that
the NCT’s application - as envisaged - cannot result in a finding of infringement). Also,
the design of the NCT itself is raising questions: the profound impact the tool may have
on markets and market players, especially in its broadest possible form, requires
meticulous design of the different parameters for its use, namely: when use of the tool
would be appropriate, who would be empowered to request the launch of an NCT
investigation, what the legal thresholds and substantive standards of assessment would
be, and what precise form the rights of defense would take. Yet, most notably, in the 40+-
page questionnaire of the NCT public consultation, only one question addresses rights of
defense, which is arguably the most burning concern for stakeholders. Since the NCT is
evidently intended to facilitate swifter intervention, there is a pressing need to ensure
that this speedy and more flexible approach does not discount on any of the rights of
defense that are available to companies in regular antitrust proceedings as provided for
in Regulation 1/2003. 33 In fact, beyond the uncertainty as to what form the rights of
defense would take, there may be a broader systemic issue in play here: due to the
relatively loose concepts involved compared to those in regular antitrust enforcement
(e.g. “structural competition concerns” vs “abuse of a dominant position”), market
investigation instruments have the potential to go much further with respect to the
conducts targeted and the remedies that can be imposed. This far-reaching nature
justifies strong checks and balances and recourse to an efficient and effective judicial
oversight system.

A final observation with regard to the NCT relates to its scope of application: while two
of the four policy options put on the table by the Commission are limited to certain digital
or digitally enabled markets, the other two are horizontal. As the rationale presented by
the Commission for the need of an NCT is heavily focused on the reform of competition
enforcement in the digital sector, the proposal of a horizontal tool is somewhat puzzling.
Yet, the horizontal option may be sensible in a “future-proofing” strategy: as the EU
legislative procedure is rather cumbersome, and expanding the tool’s scope in the future,
should the need arise, would be time- and resource-consuming (as well as uncertain),
choosing the broadest possible option from the outset could make practical sense.
However, the fact remains that, based on its reasoning to date, it is questionable whether
the Commission has made a convincing case for a horizontally applicable market
investigation tool.

3. Facilitating the Burden of Proof

The European Commission’s Digital Experts’ Report observes that highly concentrated
markets with strong network effects and high barriers to entry may require the imposition
on the incumbent of proving the pro-competitiveness of its conduct. In terms of specific
conduct to which this burden of proof shift would apply, the Report suggests that, where
a dominant platform tries to expand into neighboring markets, a presumption should exist
in favor of a duty to ensure interoperability and the burden to reverse that presumption
should be on the platform. The Report further notes that a presumption of interoperability
could also be justified where a dominant platform controls specific competitively relevant



sets of user or aggregated data that competitors cannot reproduce but need in order to
compete and again the burden to reverse that presumption should be on the platform.
With regard to self-preferencing, the Report makes the proposition that, if a platform
serves as an important intermediary with a “regulatory” function on its platform, then
that platform should bear the burden of proving that a given self-preferencing practice
has no long-run exclusionary effects on product markets.

The proposals for shifting the burden of proof from the investigating authority to the
investigated undertaking constitute a significant departure from established norms in EU
competition law. As provided for in Regulation 1/2003, the burden of proof in antitrust
proceedings falls on the party making the claim at issue. It is therefore unclear how these
proposals could come to pass without revision of this Regulation. It is little surprise that
proposals on altering the burden of proof allocation have not been widely endorsed in
other policy reports or legislative proposals in this area. Furthermore, the need for such
a significant change to a fundamental procedural rule in a selective manner for a specific
group of companies is not apparent in practice: the European Commission as well as
national competition authorities in the EU have managed to issue decisions with findings
of infringement by big tech companies in the past without having presumptions of illegality
at their disposal (e.g. the EU Google Shopping case).

4. Adapting Existing Antitrust Tools to the Digital Era

Certain EU jurisdictions have recently been examining amendments to their competition
laws aimed at facilitating a more effective enforcement in the digital context. The most
notable and coherently laid out proposal for reform to date in the EU has come from
Germany, which in late 2019 introduced for deliberation a 10t amendment to its Act
Against Restraints on Competition, which is suitably dubbed “Digitalisation Act.” This draft
legislation introduces modifications to German competition law focusing on its update for
the digital era. It encapsulates many of the reform directions that have been put forth in
the policy discourse on the subject.

The German draft amendment proposes to supplement the criteria for assessing
dominance with two new criteria, namely access to data relevant for competition, and
“intermediary power.” The first criterion in essence expands the “essential facilities”
doctrine to expressly cover data that is necessary as a resource for effective competition.
The second criterion attempts to capture the importance of intermediation services in
multi-sided markets for access to purchase and supply markets. This modification targets
specifically the bottleneck power of digital platforms that act as “gatekeepers.” Their
market power is considered particularly enhanced due to their ability to control market
access for suppliers that use the intermediary services through features such as search
result rankings.

In addition to these adjustments of the dominance criteria, the 10" amendment proposes
to expand the German competition authority’s powers so that it will be able to investigate
in a time-efficient manner undertakings with “paramount significance for competition
across markets” and the business practices they engage in. To assess whether an
undertaking holds such “paramount significance,” the authority will in particular take
account of:
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(i) the undertaking’s dominant position in one or more markets;
(i1) its financial strength or access to other resources;

(iii) its vertical integration and activity in interconnected markets in ways other than
through vertical integration;

(iv) its access to data relevant for competition; and

(v) the importance of the undertaking’s activities for access to purchase and supply
markets by third parties, as well as the influence of those activities on business
activity.

What is particularly notable about these expanded powers is that, to sanction certain
practices that are considered anti-competitive, the competition authority will no longer
have to prove an undertaking’s dominant position in a particular market. Rather, it will
be sufficient for the authority to look at the undertaking’s overall position across multiple
markets, and if it meets the paramount significance threshold, the authority will be able
to block practices considered anti-competitive at an early stage, even before the
undertaking entrenches a dominant position in the market at issue. The provision is
considered to be targeting specifically the big tech companies which, due to their
particular features such as network effects and data advantages, may outpace the
competition authority when leveraging their strong market positions in certain markets to
rapidly build up such positions in neighboring markets so that regulatory intervention is no
longer effective. By dispensing with the arduous process of establishing an undertaking’s
dominance in a specific market, this amendment’s apparent aim is to give the German
competition authority powers to curb leveraging practices at a much faster pace.

Once the authority has issued a decision that finds a particular undertaking to hold
“paramount significance for competition across markets,” it will be able to order that
undertaking to refrain from certain practices, namely:

(i) engaging in “self-preferencing,” that is, in its capacity as provider of access to
purchase and sales markets (i.e. in its capacity as a platform), providing
preferential treatment to its own products or services to the disadvantage of
competing products and services;

(ii) directly or indirectly hindering its competitors in markets where the undertaking in
question can rapidly expand its position even without being dominant, if the
hindrance is likely to significantly impair the competitive process;

(iii) using competitively relevant data collected in a market where the undertaking in
question is dominant to establish or enhance barriers to entry in markets where the
undertaking is not dominant;

(iv) making the interoperability of products or services or the portability of data more
difficult, thereby hindering competition; and

(v) inadequately informing commercial users about the scope, quality or success of the
service provided or commissioned, thereby making it difficult for them to assess
the value of this service.
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By expressly listing these practices in the legislation as potentially the subject of a
prohibition, the competition authority will be able to dispense of developing detailed
theories of harm, thereby facilitating faster intervention.

The 10t amendment also proposes to broaden the German competition law concept of
“relative market power.” This concept is the German law manifestation of the “economic
dependence” doctrine, which - irrespective of market dominance - seeks to prevent
abusive practices by undertakings on which other undertakings are business-dependent.
While the application of the current version of the provision is triggered only when abusive
practices take place vis-a-vis economically dependent small-and-medium size enterprises
(“SMEs”), the proposal expands the doctrine to business-dependent undertakings of all
sizes.

Finally, the draft amendment proposes to facilitate the ability for the competition
authority to impose interim measures (a sort of injunctive action). It does so by changing
the threshold for such measures from the risk of serious and irreparable damage to
competition to the predominant probability of an infringement finding coupled with the
necessity to prevent harm to competition or to avoid an imminent and serious threat to
another undertaking. This change in effect amounts to a lowering of the threshold, as the
constitutive elements of the new test are likely more easily met than the stringent
requirement of proving serious and irreparable damage to competition. In this regard, it
is interesting to note that the draft amendment was proposed around the time the
European Commission decided to impose interim measures for the first time in 18 years
(this was in the Broadcom case).3* This “resurrection” of interim measures at EU level in
a sector closely associated with the digital sector (chipsets for TV set-top boxes and
modems) is no accident: in the context of the broader debate on the efficacy and speed
of antitrust enforcement, the digital sector (equally characterized by rapid evolution of
market dynamics) has been earmarked as the prime candidate for increased imposition of
interim measures. As noted by Competition Commissioner Vestager after the Broadcom
interim measures decision: “[IJnterim measures are one way to tackle the challenge of
enforcing our competition rules in a fast and effective manner. And this is why they are
so important. Especially in fast-moving markets. Whenever necessary, | am therefore
committed to making the best possible use of this important tool.”3>

5. Introducing Ex Post Merger Control

The idea of introducing an ex post merger control regime, which has recently been
circulating among policy circles in the EU, is arguably closely related to the perceived
inadequacies of the abuse of dominance rules. These inadequacies, it is claimed, would
have contributed to the creation of “mega-players” in the digital sector.

In 2018, the French competition authority launched a public consultation on a proposal to
introduce a new ex post review mechanism into the French merger control regime. Under
this system, unreported past mergers that did not meet EU or national filing thresholds
would be open to investigation by the French competition authority if the latter would
determine after implementation that the transaction is raising substantial competition
concerns in France.3¢ The French authority originally proposed a post-transaction deadline
of between six months and two years, after which ex post intervention would no longer
be possible. However, more recently Isabelle de Silva, head of the French competition
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authority, has expressed support for the possibility of reviewing “killer acquisitions” in
certain sectors, most notably the digital sector, years after the conclusion of the
transaction, invoking as inspiration the US merger control system which allows for a review
of mergers years after their completion.3”

Although the view that the entrenchment of certain firms’ market positions is a fait
accompli that can perhaps only be undone by essentially rewinding the clock on those
firms’ years-long expansion may be understandable in some cases, the introduction of an
ex post review would constitute a significant shift for merger control standards in the EU.
Merger control has traditionally operated within the EU in an ex ante fashion, and for good
reason: the legal uncertainty that an ex post regime entails could be too significant and
therefore have an inhibiting effect, especially if the deadline for intervention post-
transaction is very long. On the other hand, to effectively take account of the real effects
of a merger on competition, a longer time horizon may be necessary.

Striking a balance between these conflicting considerations is certainly not easy. However,
other proposals that have been voiced on the subject - although not perfect themselves -
could be more prudent. For example, a wider introduction of transaction-value-based
thresholds would be a more modest way of capturing acquisitions of start-ups by big tech
firms that fall under the radar in a pure turnover-based threshold system. Another way of
tackling the specific concern of “killer” acquisitions, although indirect, is offered in the
UK Furman Report: for companies with the “strategic market status” designation, all
acquisitions could be made subject to mandatory notification. A more modest approach
to address “killer” acquisitions has very recently been advanced by Competition
Commissioner Vestager suggesting that the European Commission could be empowered to
review transactions referred to the Commission by national competition authorities even
if those authorities themselves do not have the power to review these transactions
because they fall below the national turnover thresholds.3® Finally, a more vigorous
application of interim measures in the context of abuse of dominance investigations could
contribute to a more speedy and efficient antitrust enforcement, thereby preventing the
risk of systematic consolidation and expansion of such firms’ market power.

C. Conclusion

The ongoing vigorous policy debate on reforming the application of antitrust law in the
digital sector is not without reason. The digitalization of the economy has brought with it
notable challenges for maintaining competitive conditions in digital and digitally enabled
markets. However, certain challenges in the digital sphere are not novel and have already
been dealt with by competition authorities and courts in both digital and non-digital
markets using the existing antitrust toolset with success. While the digital economy’s
particularities may require some tweaks to the enforcement mechanism, it is important
to assess each proposal against robust necessity and proportionality standards, while
placing the need to guard procedural defense rights - and, in a sense, the rule of law - at
a prominent place in that reform process.

Some proposals and general policy directions for reform are uncontroversial, such as
enhancing and facilitating the application of interim measures. However, before
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implementing concrete reforms, it is equally important to carefully study the implications
of each initiative that might bring about deeper and lasting changes to the foundations of
competition law enforcement in the EU. Ex ante prohibitions, the establishment of
expansive market investigation powers and ex post merger control are just some of the
proposals that require intense scrutiny to avoid generating chilling effects: first in their
rationale, and second, if considered desirable, also in their design. It remains to be seen
how this delicate balancing act will play out in practice.
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