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Over the past decade competition enforcers across the globe have investigated various
aspects of “digital” or “online” advertising. The Organization for Economic Co-
operation and Development Competition Committee’s (“OECD’s”) “roundtable on
competition in digital advertising markets” suggests enforcers’ interest in the digital
advertising sector may continue, if not intensify, in the coming years. At the November
30 virtual roundtable, enforcers, academics, and representatives from the business
community gathered virtually to exchange learnings from the past few years and set
out an agenda for future market studies and legislative changes.

While the roundtable was an off-the-record meeting, the OECD has published OECD-
member country submissions (“Notes”), an extensive OECD briefing document (the
“Brief”), and remarks to the Committee by Hal Varian, David S. Evans, and Fiona M.
Scott Morton.? A notable absence is the lack of a submission from the United States.

In this article | draw out some of the key themes from the roundtable material.

Market Studies, Enforcement Actions, and Regulatory Initiatives

The country submissions offer a helpful retrospective on major market studies and
enforcement actions of the past decade. The Australian Note summarizes the Australian
Competition and Consumer Commission’s (“ACCC”) recent Digital Platforms Inquiry and
the ongoing Digital Advertising Services Inquiry. The French Note summarizes the 2010
and 2018 Autorité de la Concurrence inquiries into digital advertising, and a variety of
decisions imposing interim measures, fines, and commitments in the search advertising
sector. The UK Note discusses the 2020 Final Report from the Competition and Markets
Authority’s (“CMA”) online platforms and digital advertising market study. And the
Japanese Note raises the JFTC’s 2019 Report regarding trade practices on digital
platforms.

Some Notes discuss existing or planned specialized competition “units” to oversee
digital advertising and other digital sectors. The Australian Note provides an overview
of the ACCC’s newly established digital platforms branch, charged with monitoring
competition in digital platform markets and taking competition enforcement action.?
The French Note mentions the new digital economy unit in the Autorité, established in
early 2020.4

The UK Note calls for the creation of a broader “Digital Markets Unit” within the CMA
to oversee a new “pro-competitive ex ante regulatory regime” for the digital
advertising sector, including an enforceable code of conduct to govern the behavior of
platforms with “strategic market status” and a set of “pro-competitive interventions”
including data access and interoperability remedies.” The UK submission views the new
Unit as a necessary response to perceived gaps in competition law.

The Spanish Note finds that “competition policy offers a flexible framework to adapt
to complex industries such as online advertising” but agrees that “perhaps more and
better resources are needed (in specialized units) to deal with the complexity of digital
markets.”®



Other country submissions discuss the need for new enforcement powers. The French
Note highlighted the importance of the Autorité’s power to issue interim measures
(injunctions), and forthcoming legislative enactments that will allow the Autorité to
“to start proceedings ex officio when it deems interim measures to be necessary in a
given market, without having to wait for a referral by third parties,” as is currently
required.’

The Autorité has also made “proposals for possible adjustments to its means of
intervention in order to address the challenges and specificities of the digital
economy,”® which call for “implementing a prevention and sanction system specifically
for [large digital platform] players.”?

Like the French Note, the Korean submission previews legislation by which the KFTC
“has strengthened investigations and monitoring on infringements by online platform
operators, while pushing ahead with institutional improvement including revision of
laws and regulations to promote competition and establish order for fair trade in the
field.”10

The Spanish Note calls for additional scrutiny of mergers in “data-intensive digital
services” to identify harms to competition “even if apparently they are not involving
potential competitors.”' The submission concludes that “apart from merger control,
antitrust tools can adapt to theories of harm related to potential concerns in online
advertising markets,”'2 but leaves the door open for “some type of regulation” around
issues like data portability and interoperability, and transparency.?

The OECD Brief cautions that the proposed legislative and regulatory responses could
have harmful unintended consequences, warning that “it will be important to consider
any possible unintended consequences, such as undermining procompetitive digital
business models that rely on digital advertising as a main or significant source of
revenue.”

While these Notes do refer to more extensive comments made in market studies and
issue papers, they lack an extensive discussion of error costs, administrability, and the
risk of chilling procompetitive conduct.’ An exception is the Note by Spain, which
states: “If regulation were to be enacted to overcome some of the challenges raised by
digitization and, specifically, by online advertising, it is crucial that it is well-designed
in order to avoid unintended effects on competition.”6

The OECD Brief also suggests “[i]t will also be important to ensure that related policy
experts, such as from data protection and privacy agencies, and consumer protection
agencies, are involved to ensure there are no unintended consequences in these
adjacent policy spheres.”'” The call to align competition and data privacy initiatives is
echoed by the OECD-member countries.'8

The Structure of the Digital Advertising Sector and Attempts to Define Relevant
Markets

Various member countries recognize digital advertising as an innovative sector. Business
at OECD' finds that “[a] common feature of digital media markets, including online



advertising, is that they bring fast and potentially disruptive innovation, are
characterized by an impressive growth rate as well as by the presence of digital
platform intermediaries that have a central role. Online advertising is able to compete
with traditional advertising because it has generated unprecedented advantages for
businesses and end consumer([s] alike.”?0

The French Note states that the display advertising sector “is developing within a
powerful technological dynamic” and “[m]any intermediation and data processing
service providers have entered the market.”?' The Spanish Note states “[d]igital
advertising has been, in general, a positive disruption, increasing the efficiency of
campaigns and bringing new innovations.”??

These views find support in other expert analyses, such as the 2020 ACCC submission
by Daniel S. Bitton and Stephen Lewis, Clearing Up Misperceptions About Google’s Ad
Tech Business. Bitton & Lewis review industry data and conclude that “the ad tech
space displays two key features of a highly competitive space: growing output and
declining prices.”?

Country submissions also suggest a taxonomy for digital advertising inventory (ad slots
on different types of websites and apps). The United Kingdom, Australian, Mexican, and
French Notes divide advertising into offline and digital,?* and further divide digital
advertising into search, display, and classified advertising, suggesting limited
substitutability between the three.? The UK Note, for example, suggests search and
display advertising serve different purposes: search advertising is “aimed at driving
consumers to take a particular action” while display advertising is intended for “raising
brand awareness and shifting brand perceptions. 26

Catherine Tucker, whose work is quoted extensively in the Business at OECD Note,
explains the key determinant is neither the type of format nor the objective of an
advertisement, but the advertiser’s measured return on ad spend:

“In the past, advertisers believed that in the upper funnel, because they were
competing against clutter, they needed to use storytelling and highly visual formats to
gain attention. . . . However, this rule has been replaced by measurement, meaning
that advertisers can effectively use any format at any place in the funnel and evaluate
whether it is effective for that particular target audience. Ultimately, an advertiser is
indifferent between whether it is a video ad, or a static text-laden ad that influences
a customer to purchase as long as they can measure how effective that format was
relative to its price.”?’

The ability to “target” advertising and measure its effectiveness is discussed at length
in the country submissions.28 But the Notes largely omit arguments about how targeting
and measurement can blur the so-called “marketing funnel.” Targeting could be used
in display advertising to elicit an action from the user, such as with “remarketing”
advertising, or search advertising could be used for brand awareness, especially when
a user’s search query does not suggest commercial intent (i.e., the user is not using
search to make a purchase). As the UK Note acknowledges, the CMA has seen “some
evidence that display advertising, particularly on Facebook, is increasingly being used
for targeting in-market conversions.”?’



The French Note also acknowledges that while digital advertising’s innovations in
targeting and pricing distinguish it from traditional advertising, like television, “this
observation could change in the future depending on the development of targeted and
programmatic television advertising.”30

To varying degrees UK, Australian, and French Notes use the taxonomy for digital
advertising inventory to suggest separate relevant markets for display and search
advertising.3' With the exception of certain adjudicated enforcement actions, the
member countries explain that these statements are not intended to provide binding
conclusions about relevant market definitions.3? For example, The UK Note states
clearly that the CMA market study “did not seek to undertake a formal market definition
exercise.”33

In his remarks to the roundtable, David S. Evans cautions against drawing binding
conclusions about market definition from market studies: “Market definition is very
much tied to whatever it is the conduct is that we are trying to analyze . . . . Trying to
make an overarching determination now as part of a market inquiry sort of approach .
.. I’m not sure aside from providing general information that that’s really a great thing
to do.”3*

Business at OECD encourages competition enforcers “to undertake any analysis of online
advertising markets with precision to ensure that conclusions are robust and directed
at identifiable competition violations, and that remedies are appropriate to address the
competition violation at hand [and] to the extent that regulation (rather than
enforcement) is considered on the basis of competition concerns, precision in
identifying the underlying competition problems is both a necessary precursor and an
essential element of an effective framework.”3>

An Overview of the Ad Tech Stack and its Complexities

The UK, Australian, and Mexican submissions and OECD Brief provide an overview of the
“ad tech stack,”3¢ those services that “assist advertisers and publishers in the automatic
purchasing and selling of digital display advertising.”3’

The Notes highlight the complexity of the ad tech stack, but do not address arguments
that the historical origin of each ad tech service or functionality explains how they
increased competition and efficiency compared to the then-prevailing status quo. For
example, Bitton & Lewis explain that, when viewed “in the context of market
developments that took place over this time,” Google’s publisher ad tech product
Google Ad Manager “has a track record of enhancing rather than inhibiting competition,
and that its evolution reflects Google’s responses to rapid technological and
competitive changes, as well as attempts to balance the interests of users, publishers
and advertisers.”38

Network Effects and Data in the Digital Advertising Sector

There is widespread agreement among member countries that digital advertising
platforms are two-sided platforms that exhibit network effects and use user data as an



input,®® and that these characteristics contribute to market power in the digital
advertising sector.

The UK Note states that “network effects” and “unequal access to user data”
“entrench” incumbent platforms’ market power.“® And the Mexican and Spanish Notes
argue that network effects and big data facilitate market concentration.*!

Regarding network effects, country submissions do not discuss the risks of relying on
network effects as indications of substantial power or monopoly power. As the American
Bar Association Section of Antitrust Law has written, “[w]hen evaluating network
effects, it is important to consider, next to switching costs and multi-homing and other
factors, the possibility of negative network effects.”#

As Koren Wong-Ervin has explained: “[n]etwork effects can cut both ways, sometimes
leading to highly concentrated markets due to positive feedback loops or ‘tipping,’ and
other times hastening the decline of a dominant player.”4

In a prior publication, Evans and co-author Richard Schmalensee explained that
“[n]etworks can have exponential growth when every additional customer attracts more
consumers. . . . the same principle can lead to exponential decline. Each lost customer
induces other customers to leave, which induces more to leave.”4*

Regarding the importance of data, the UK submission describes data as “highly
valuable” and an “essential input” for ad targeting and measurement,* two uses of
data also highlighted by the Spanish Note.“ The Australian Note also characterizes data
as a “source of competitive advantage.”#’

Multiple submissions discuss the allegedly unique characteristics of data. The Mexican,
Spanish, and Business at OECD Notes agree data is non-rivalrous.*® Business at OECD
states data is also non-exclusive,*’ but the Spanish Note suggests “regulation actually
promotes excludability in general.”>°

Wong-Ervin has explained that, while data is a valuable input, new entrants do not need
to replicate incumbents’ data to succeed.’' Similarly, Darren Tucker and Hill Wellford
have argued that “[a]n entrant that needs personal data can collect relevant
information from its users once the service is operational. Data collected in this manner
is free or nearly so. Entering the market and then collecting and analyzing user data is
not a theoretical approach but rather the very model followed by many of the leading
online firms when they were startups or virtual unknowns, including Google, Facebook,
Yelp, Amazon, eBay, Pinterest, and Twitter.”>?

The Mexican Note states that, despite its risks, “the collection of large datasets and
analysis of data could lead to benefits for consumers, such as access [...] to better and
personalized services.”>3 Business at OECD also explains that targeted advertising
results in efficiencies as advertisers waste a smaller portion of their budget advertising
to an overly broad audience.>*



Types of Potential Conduct Raising Competition Risks

The OECD Brief provides a summary of the structural issues and conduct that were
raised in countries’ submissions as potential issues to examine in the digital advertising
sector: conflicts of interest in vertically integrated firms, self-preferencing that raises
rivals’ costs, leveraging market power, opaque data practices, and more general
market opacity that gives dominant platforms the ability to create market distortions. >

Concluding Thoughts

The OECD’s Competition Committee’s “roundtable” offers a helpful summary of how
key competition enforcers have approached the digital advertising sector. This article
highlights some areas of agreement among countries as well as the disagreements and
misunderstandings that still remain.

As David S. Evans told the roundtable, showing monopoly power or dominance in a
relevant market is a fact-specific inquiry that must be conducted in the context of the
merger or conduct at issue. Market studies, white papers, and submissions to the OECD
may provide helpful general information but they are not dispositive. In the context of
the digital advertising sector it is helpful to consider some of the arguments made by
Business at OECD, Wong-Ervin, and Tucker regarding the complexities of network
effects and data inputs.

Looking ahead, as certain member countries pursue new legislative initiatives, it will
be important that they clearly identify market failures and consumer harms to be
remedied, any actual gaps in competition law, and how the new regulation will mitigate
error costs, administrability issues, and the risk of chilling procompetitive conduct.
Member countries will often find that their existing competition regimes are the more
appropriate channel for competition enforcement in the digital advertising sector.
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