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Joining me today, is a stellar panel of

Background Note:

e September 2019: Japanese Government established
“Headquarters for Digital Market Competition” to - an
organization comprised of experts with diverse and hi-
gh-level knowledge in order to address the issues in the
digital markets, including the ones caused by digital
platforms.

e February, 2020: Bill on Improving Transparency and

Fairness of Specified Digital Platforms was introduced
that specifically targets online malls and app stores.
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Participants:

Q Daisuke KORENAGA | Professor, Tokyo Metropolitan
University

Renato NAZZINI | Professor of Law, King’s College
London

Takako ONOKI | Member of the Competition Policy
Committee, American Chamber of Commerce in Japan;
Counsel, White & Case
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,‘@ Kensuke KUBO | Associate Professor, Keio University;
: Visiting Researcher, CPRC; Chief Economist, UTEcon

Moderator:

University of Florida; Senior Advisor, White & Case
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Panel Summary

The Panel was moderated by Daniel Sokol (University
of Florida) who noted that technological innovation or
disruption limits the competition concerns arising from
much demonized network effects. He also urged the Pa-
nel to reflect on the interplay of privacy concerns, digital
advertising and competition law.

While Daisuke Korenaga (Tokyo Metropolitan Univer-
sity) gave a glimpse of the competition regulation land-
scape in Japan and briefly highlighted the different le-
gislations that have been mooted in context of digital
platforms, Prof. Renato Nazzini (King’s College London)
discussed the developments in the EU and the UK in re-
lation to regulation of digital platforms and noted how
the UK approach is sounder and based on economic
evidence, compared to the European approach. Daisuke
Korenaga also made observations regarding differences
between the Japanese approach (based on self-review
and self-reporting) to transparency and the European ap-
proach (more rigorous and stricter). Prof. Renato Nazzi-
ni also highlighted the key role that institutional design
plays in outcomes of competition policy.

Both, Kensuke Kubo and Prof. Renato Nazzini noted
that indirect network effects are not per se anticompetiti-
ve and are a feature of the multisided markets. Kensuke
Kubo noted while JFTC does not have significant expe-
rience in analysis of indirect network effects, JFTC could
employ simulations for the analysis.

Takako Onoki (White & Case) highlighted the role that
industry bodies such as the American Chamber of Com-
merce in Japan could play in channeling views of the sta-
keholders to the relevant authorities. She made pertinent
remarks on the need to respect the freedom of consu-
mers who make calculated calls while divulging informa-
tion to different platforms. She highlighted the need to
balance innovation with regulation, a sentiment that was
shared by Prof. Renato Nazzini who also highlighted the
consumer welfare that the digital platforms generate. He
also highlighted the need for collaborative regulation, in-
troducing measures regarding data portability and data
sharing in the digital platform space.

Key Talking Points | Kensuke Kubo

1. Vertical Integration:

Traditional advertising industry was vertically integrated
in that ad agencies directly connected advertisers with
publishers just as Google does now.
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Google and Facebook have connected the two different
sides of the market, through acquisitions and organic
growth, thus unlocking efficiencies such as elimination of
double margin, facilitation of investments, better sharing
of information, etc.

On the flipside, there are customer foreclosure effects
and input foreclosure effects of vertical integration. One
needs to examine if the advantages enjoyed by vertically
integrated firms, are on account of efficiency or alleged
anti-competitive conduct.

Kensuke KUBO Associate Professor, Keio University; Visiting Research-
er, CPRC; Chief Economist, UTEcon

2. Indirect Network Effects:

Indirect Network Effects are not per se anti-competitive:

Indirect Network Effects are a feature of double-sided
markets, generate a lot of efficiencies and it would be in-
correct to assume anti-competitive impacts of network
effects. While indirect network may generate consumer
surplus, all else equal, they also predispose a market
towards tipping. Once a player is entrenched, and has at-
tained a certain scale, new entrants may find it hard to
enter markets.

Impact on pricing:

(@) Indirect network effects may lead to pricing peculia-
rities such as zero pricing for one side of users and the
issue of fair compensation. lllustratively, some Japanese
news publishers have claimed that their share of ad reve-
nues is actually too low relative to what they would expect
in a competitive market.

(b) To address the issue of fair compensation, there are
proposals requiring digital platforms to disclose the reve-
nue from each advertiser for each advertisement so that
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the publishers can enter into negotiations with the digital
platforms with more information than they currently have.
The efficacy of such proposal remains to be seen.

3. Other Remarks:

It remains to be seen whether self-preferencing by digital
platforms actually occurs or not.

It needs to be understood if tech companies have a duty
to deal (a corollary of essential facilities doctrine) with
counterparties.

JFTC does not have great experience in handling network
effects and needs to be cautious in doing so. Using eco-
nomic models to conduct simulation (not just simple de-
mand estimation, or simple surveys of consumers) would
be a good idea to analyse network effects.

It may be a good idea to introduce greater transparency in
relation to the ad revenues.

“. ..there are also other questions about whether

if there are certain advantages enjoyed by verti-
cally integrated firms, that’s because of efficiency
or if it's because of any alleged anti-competitive
conduct... ?

Kensuke Kubo

Key Talking Points | Daisuke Korenaga

1. Japanese Developments:

New Digital Platform legislation of Japan aims to main-
tain and promote competition and innovation and is pre-
mised on the belief that overregulation is problematic.

Headquarters of Digital Market Competition set up un-
der the auspices of the Minister of economy, trade and
industry, general agency) to device policies for the digital
markets. JFTC continues to be pivotal in sphere of com-
petition issues.

2. Key difficulties of the Anti-Monopoly Law:

() Difficulty in defining the relevant market;

(i) Difficulty in evaluating competition in the relevant
market; and
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(iii) The fact that investigation takes time (even as JFTC
is one of the fastest amongst the advanced countries).

To overcome these difficulties, anti-monopolistic actions
can be checked in advance, acts that aid consumer
choice can be promoted, and switching cost for users
can be lowered.

Daisuke Korenaga Professor, Tokyo Metropolitan University

3. Japanese model versus the EU model

Unlike the EU that has a wider ambit, Japanese law on
improving transparency and fairness on digital platforms
is restricted to only large online mall and App store. An-
other point of departure from the European counterpart is
that the system of monitoring review is based on self-re-
view by the targeted operators, that are then reviewed
by the Ministry of Economy, Trade and Industry. This is a
collaborative process.

4. On data sharing

Data sharing should be promoted, while being mindful
that data sharing can lead to misuse / cartelization.

“...On digital platform, downstream market can
be operated for free. Zero-price market is be-
cause of the effect of network effect. Network can
effect on not two-side effect but multi-side, it is
the issue of economies of scale and scope...”

Daisuke Korenaga

5. On the Code:

The Code is a ill thought out rent seeking political inter-
vention, more than a competition related intervention, in
favour of the public broadcasters viz. ABC and SBS. The
Code deals with requiring firms to pay for the right to
link to content of other firms. If cross linking content on

Towards a Competition Enabling Framework in Asia Pacific: Opportunities & Challenges
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the internet is viewed as expropriation and brought within
the realm of contracts, then the legislature should amend
the property rights framework in Australia to govern the
capacity to link to other people’s websites.

Competition policy cannot be tool for regulating jour-
nalistic quality.

Key Talking Points | Takako Onoki

1. On regulation:

Innovation and regulation both are important. There is a
need to promote companies’ efforts and self-imposed
regulation since the industry is highly dynamic and there
is lag effect that regulators face.

2. Role of trade associations in policy consultations:

Industries can use trade associations such as the Ameri-
can Chamber of Commerce in Japan (ACCJ) to relay their
suggestions to the JFTC. lllustratively, ACCJ submitted
public comments on the “Guidelines Concerning Abuse
of a Superior Bargaining Position in Transaction between
Digital Platform Operators and Consumers that Provide
Personal Information, etc.”.

Takako Onoki Member of the Competition Policy Committee, American
Chamber of Commerce in Japan; Counsel, White & Case

3. On Privacy:

Consumers as rational actors provide information to the
platforms. If consumer has adequate privacy controls on
the information, there are no competition concerns per se.

“...consumers provide some privacy informa-
tion to digital platform, and consumers receive
services... | have choice whether or not to pro-
vide or | decide not to use that platform if | think
it's not reasonable... ”

Takako Onoki
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Key Talking Points | Prof. Renato Nazzini

1. On UK & EU Experience:

The Competition and Markets Authority in the UK pub-
lished in July, 2020 a major report on digital advertising.
According to this report, while there is some evidence of
harm and market power in these markets, there is also
finding that Google’s intermediation fees are in line with
the fees charged by or other intermediaries.

CMA makes certain drastic recommendations and di-
vestiture of erring firms is not advisable. Any competition
concerns arising in relation to digital platforms can be
sufficiently addressed by the existing competition tool
kits.

(i) European Commission, on the back of weak economic
evidence, has mooted a new marketing investigation tool
that could facilitate imposition of behavior or structur-
al remedies. Google Search, AdSense cases show that
competition law can deal with contractual and softer kind
of indirect exclusivity type restrictions.

“...Sometimes it is said, well is European Union
or European Commission always finding or in-
vestigating US platforms for abuse of domi-
nance and so on and so forth? Do they have
anything against US? No, the sad reality is there
are no EU platforms to investigate... ”

Prof. Nazzini

2. On Data:

Digital platforms increase consumer welfare greatly. Any
data protection regime should be mindful of this, based
on hard evidence and be shorn of political motivations.

Collaborative regulation involving governments and insti-
tutional organizations, such as the Asia Pacific Economic
Corporation Group (recognized in the Mexico, Canada,
US agreement of 2019) may be a good option.

There are inevitable overlaps in data privacy and compe-
tition issues. Privacy laws should not be overly restrictive
(like the GDPR). Data portability and data sharing (possi-
bly on anonymized basis, with user consent by public en-
tities) should be encouraged with adequate safeguards.

e
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3. On Institutional Design:

The antitrust policies and regulations should be guided
by economic evidence and not political motivations. This
should reflect in institutional design as well.

Prof. Renato Nazzini Professor of Law, King’s College London

4. On Network Effects:

They are not a competition problem per se and are a fea-
ture of many platforms and they are a feature of online ad-
vertising as well.

““...one should be very well cautious against and
about the risk of regulatory fragmentation world-
wide... "

Prof. Nazzini
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D. Daniel Sokol is the University of Florida Research Foundation Professor of Law and Term Professor
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Kubo Kensuke is an associate professor at Keio University as well as the chief economist at UTokyo
Economic Consulting Inc. After a research career in the field of economic development, he served for
2 years as the lead merger economist at the Japan Fair Trade Commission, where he was involved in
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tant on antitrust matters, he now teaches industrial organization at Keio University.

Daisuke KORENAGA

Daisuke Korenaga is a professor of economic law at Tokyo Metropolitan University.
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Renato Nazzini is a partner of LMS Legal LLP, London. Renato focuses on antitrust, regulated sectors,
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at King’s College London and a Non-Governmental Advisor to the International Competition Network.

Tatako ONOKI

Takako Onoki joined White & Case in January 2008 and specializes in antitrust/competition law mat-
ters, including advising and representing clients in relation to Japan Fair Trade Commission (JFTC)
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