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Background Note:

o The Competition Commission of India (CCI)
has launched an investigation in relation to
the OS market for mobile handsets, examining
allegations of self preferencing by the app
stores and OS owners. Earlier, it has imposed
penalties to the tune of USD 21 million in a
case relating to online web search and web
search advertising services.

« In addition to keeping an eye on the conduct
cases, the CCI has been actively seeking to
enhance its ability to scrutinise global tech
mergers that currently escape its net due to
scheme of the competition statute.
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Participants:

T.S. SOMASHEKAR | Professor of Economics, Nation-
al Law School of India University

Geeta GOURI | Former Commissioner, CCI

Rahul SINGH | Associate Professor of Law, NLSIU

‘ Bangalore

gy Vinod DHALL | Senior Adviser, Touchstone Partners
< and former Head, Competition Commission of India

Moderator:

Aditya BHATTACHARJEA | Professor of Economics,
Delhi School of Economics, University of Delhi
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Panel Summary

The Panel discussed few themes relevant to the Indian
mobile phone ecosystem, such as the need to under-
stand the business model of the digital players and the
unique features of the Indian mobile ecosystem, need to
give primacy to consumer welfare while addressing com-
petition concerns, and having a nuanced approach with
respect to assessment of consumer harm. The Panel also
cast a spotlight on the issue of Indian competition agen-
cy following the footsteps of its western counterparts
and the merits / demerits of such approach.

The Panel was moderated by Aditya Bhattacharjea
(Delhi School of Economics, University of Delhi) who not-
ed that the Competition Commission of India (CCI) has
taken a rational and not a ‘per se’ approach in interpret-
ing the abuse of dominance provisions. He also raised
the concern that if one accepts the proposition that digi-
tal economy is naturally inclined towards a ‘rule of three’
or ‘winner takes it all’ scenario (as suggested by Geeta
Gouri), if there is merit in promoting homegrown players.
On this point of digital protectionism, he remarked that
consumer welfare should be the end goal regardless of
domicile of the firms involved.

Turning to the Panel, first, Vinod Dhall (Touchstone Part-
ners) highlighted certain key features of the mobile eco-
system such as network effects, being data and innovation
driven, that make application of traditional competition
tools to this sector problematic. He highlighted then need
to study overall effects of the activities and being cautious
of drastic remedies given the massive consumer welfare
generated by the sector. Geeta Gouri (Formerly, CCI) and
Rahul Singh (NLSIU Bangalore) echoed the sentiment
with respect to need for caution in respect of regulating
this sector and the need to understand the peculiarities
of the business model of the players, and to be wary of
digital protectionism.

On the issue of reliance of the CCI on the case laws and
trends in the EU, Geeta Gouri and Vinod Dhall differed.
While the former suggested that CCI should recognise
that Indian market and consumer is very different from
its western counterpart, Vinod Dhall posited that com-
petition concerns and remedies are globally are broad-
ly similar, which gives the appearance of the lock step
movement of EU and Indian competition regimes. In this
context, remarks of Rahul Singh were opportune who in-
voked Mahatma Gandhi to suggest that while one should
be open to all streams of knowledge, one should not be
swept away by them. He also highlighted that one needs
to view the markets from the perspective of the consumer
(public choice theory) and also factor in exit barriers for
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consumers (and not just entry barriers for competitors).
T S Somashekhar (National Law School of India) high-
lighted the issue of information asymmetry that affects
efficacy of the regulators in the sector. He, then, exam-
ined the dominance of Google’s Android OS in the Indi-
an mobile ecosystem and posited that both exclusionary
and exploitative conduct of the dominant firm need to be
examined. He cited several instances where the actions
of Google and Apple with respect to their respective app
stores (such as removal of ¢ certain apps, charging a fees
on app developers, preferring homegrown apps) were
questionable.

Key Talking Points | Vinod Dhall

1. Special Features of the Mobile Phone Ecosystem:

(i) Economies of scale (i.e. bigger a player, lesser is the
cost of acquiring new customer),

(i) Economies of scope (e.g. Amazon offering Amazon
cloud services, Amazon prime, etc. and Google of-
fering Google Play, Google Search, Google Maps,
Chrome, Gmail, etc.),

@iy Technology and innovation as key drivers (innova-
tion cycle in this market is reportedly one of the
shortest, i.e. 3 years),

(iv.) Network externalities,
(v) Being data driven, and
(vi.) Different services in the ecosystem are intertwined.

2. Challenges in Regulating Mobile Phone Ecosystem

High entry barriers: Interplay of the aforementioned fac-
tors, together with use of artificial intelligence for harness-
ing data by the incumbent players, creates entry barriers
for new entrants and leads to foreclosure of market.

Vinod Dhall Senior Adviser, Touchstone Partners and former Head,
Competition Commission of India
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3. Policy Recommendations:

Study the effects: Overall effect (exclusionary and ex-
ploitative) of activities of digital firms should be exam-
ined, instead of focussing on the concepts of relevant
market and dominance of firms.

Presumption of anti-competitive conduct: The onus of
proving that a particularimpugned conduct is not anti-com-
petitive should be shifted on the firms and there should be
a prima facie presumption against the defendants,

No Splintering: Splitting of tech companies should not be
the default remedy.

Platforms as semi regulators: Big platforms have regu-
latory responsibility as well where they ensure that oth-
er users of the platform (including the platforms them-
selves) are transparent, fair and non- discriminatory. The
big platforms need to eschew self preferencing activities.

4. On Borrowing from the EU Model:

Competition law embodies universal principles that are
similar across jurisdictions and similar type of competi-
tion challenges end up following similar outcomes. This
largely explains why India has been ostensibly following
the EU trajectory in regulation of the digital platforms.

““_..the problems are similar and the weapons
available to the competition authorities are similar,
but in my view in such a high innovation-driven,
technology-driven industry, forbearance and re-
Straint in using the authority’s powers is also ex-
tremely important...”’ Vinod Dhall

Key Talking Points | Dr. Geeta Gouri

1. European Bias in Indian Competition Law:

The CCI has a tendency to follow the EU competition
cases even as the Indian consumer and business land-
scape is very different than its European counterparts. It
has been suggested that the EU has a bias against Amer-
ican firms and by following the EU competition decisions,
India ends up importing the anti-American bias.

There are several reasons why reliance on EU jurispru-
dence is a sub optimal approach for the CCI. In the Indian
context, to establish an abuse of dominance case, one
needs to categorise the impugned conduct, define the rel-
evant market, establish dominance therein and then as-
sess harm. In the European context, the classification of
impugned conduct is often not undertaken and the anal-
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ysis begins from the stage of delineation of the relevant
market. Another reason is that Indian market and consum-
er are very different from the European counterparts.

Geeta Gouri Former Commissioner, CCl

2. Indian Mobile Ecosystem Landscape:

India has robust innovation in the digital and mobile space
with many home grown apps, an indigenous OS and high
mobile usage in small towns as well. This indicates that bar-
riers to entry in the space are not as high as suggested.

3. Digital Protectionism & Consumer Welfare Stan-
dard:

There are proposals to levy equalisation tax and an ex-
plicit tendency towards protectionism of Indian com-
panies in the digital space, including mobile telepho-
ny, where the prerogative and subjective discretion lies
entirely with the Indian government. Often, competitors
bring competition cases as a strategic tool rather than
genuine grievance redressal tool. One needs to be mind-
ful how such policies, if enacted, would impact the con-
sumers. The Competition Act is premised on total welfare
standard and not protection of the competitors.

4. Understanding the Business Model:

One has to understand the business model of the digi-
tal players. Businesses are fundamentally incentivised to
make something that is exclusive or difficult to replicate.
Each business is driven by its business motives. The mar-
ket is characterised by disruptive technology and innova-
tion. The fact that there is continuous innovation proves
that there is a competitive constraint in the digital markets.

Owing to network effects and platform economics in the
digital space, market concentration is almost inevitable.
There is tipping tendency where the ‘winner takes it all’
that is inherent in the business model in the digital space.

Towards a Competition Enabling Framework in Asia Pacific: Opportunities & Challenges
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5. Policy Recommendations:

The CCI needs to examine cases with its own lens, un-
tinted by the EU experience.

The CCI needs to place emphasis on the consumer wel-
fare standard and not veer towards protection of the
competitors.

The per se approach in Section 4 of the Act (that deals
with abuse of dominance cases) needs to be reassessed.

“ . fora regulator, it is very important to be care-
ful not stepping and kill everything by being over-
protective...” Dr. Geeta Gouri

Key Talking Points | Rahul Singh

1. Mobile Ecosystem Overview:

The mobile ecosystem has three key components viz.
the hardware (mobile phone instruments, ipads, tablets,
etc.), the operating systems and application stores; and
the microprocessors or chips. In the Indian context, we
are concerned largely with the hardware and the operat-
ing system and the app store.

Regulatory response needs to be deliberative and not intuitive.

2. Indian Competition Jurisprudence:

The Indian competition jurisprudence borrows heavi-
ly from its European and American counterparts. Given
that the Indian Competition Act was enacted in 2002, re-
ceived presidential assent in 2003, the enforcement pro-
visions became effective in 2009 and the merger control
provisions took effect in 2011, and that the CCI has since
decided around 1500 cases, it is legitimate to question
whether, at this stage, over reliance on foreign jurispru-
dence is merited at all.

3. Consumer Welfare Standard:

The Competition Act, 2002 defines ‘consumer’ and not
‘competition’. While regulating the digital companies,
one needs to consider the impact of the regulation on
the consumers and acknowledge that humans (as con-
sumers) are rational actors that mostly act in self-interest
(as posited by the public choice theory).

4. Open Minded Approach:

One needs to be open minded, have a cross disciplinary ap-
proach towards competition analysis and engage experts
from different fields. Equally, while borrowing from other
jurisdictions, one must be grounded in the instant realities.
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Rahul Singh Associate Professor of Law, NLSIU Bangalore

5. Contestability of Markets:

There is a popular argument that that mobile ecosystem
has high entry barriers. In this context, one needs to look
at contestability of markets from the perspective of ab-
sence of exit barriers as well i.e. whether a consumer can
use and exit a platform freely.

1
‘...are we really moving from, let's say fast intu-

itive thinking, to slow deliberative sort of analy-
sis? The second question which | had asked was
let’s say instead of looking at other countries as
a source of our jurisprudence, is it time to look at
our own? Let’s say Indian competition jurispru-
dence, if it is, what will that be based upon? And
the third question is, is it time to also look at, from
the perspective of, public choice theory to go on
to the standard of consumer welfare? ”’

Rahul Singh

Key Talking Points | T.S. Somashekar

1. Information Asymmetry:

The business model and market practices of tech compa-
nies changes even before the regulator has had a chance
to catch up. This becomes a challenge for the regulator.

2. Assessment of Dominance of Google’s Android in
India:

In India, Android has around 96% market share with
around 700 million unique smartphone users. Google’s
Android has ‘significant’ market power in this market in
India since smartphone manufacturers primarily use Goo-
gle’s Android. Other than market share, the consumers or
app developers don’t have countervailing market power.
Notably, Samsung failed at developing its own OS.

e



- ______________________________________________________________________________________________
INDIA CHAPTER

Market power allows an actor to act independently of the
market through ‘exploitative’ and / or ‘exclusionary’ con-
duct.

3. Assessment of Abuse of Dominance by Google
with Respect to Android OS:

One needs to assess whether Google has abused its
dominant position in OS market in India. It may be ar-
gued that the proposal to levy entry fees for app devel-
opers would be exploitative. If so, one needs to answer
what would be a ‘fair price’ and at which threshold of
pricing does the levy cease to be exploitative.

Practices such as requiring the app developers to pay
for favourable ranking placement of their apps in the
app store, or removing certain competitor apps from the
playstore without adequate justification allude to exclu-
sionary conduct by Google. There is a need to level this
playing field, else the market will be dominated only by
tech giants and conglomerates.

T.S. Somashekar Professor of Economics, National Law School of India
University

4. The innovation Counterfactual:

Would innovations have been more robust in the digital
space, if not for the dominance of Google’s Android, or
globally iOS and Android. Notably, Android was an ac-
quisition that was substantially worked upon by Google
post acquisition.

“...we face a huge, enormous, information asym-
metry. We have no clue what these tech compa-
nies are doing. The regulators, by the time they
catch up to find out what the tech companies
are up to they are already in a lag again because
the latter have adopted something else. That is
something that we must realize when we tackle
this particular scenario... ” T.S. Somashekhar

@ India Chapter Towards a Competition Enabling Framework in Asia Pacific: Opportunities & Challenges
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Aditya BHATTACHARJEA

Aditya Bhattacharjea is a Professor in the Department of Economics at the Delhi School of Economics,
University of Delhi, where he teaches Master’s-level courses on Industrial Organization and Economic
Development and Policy in India, and supervises PhD scholars. His main areas of interest are: Com-
petition (antitrust) theory and policy, trade policy, and current Indian economic issues, especially trade
policy, competition policy, labor regulation, and poverty measurement.

Vinod DHALL

Vinod Dhall was the founding Member and acting Chairman of the Competition Commission of India
(CCI). He laid the groundwork for the eventual functioning of the Commission by preparing the draft
regulations, framework for competitive analysis, and capacity building; earlier when in government, he
was a key player in the enactment of the Competition Act itself.

He is an active and respected expert in competition policy and law, and is sought out for his high-level
strategic advice and unique perspective on complex issues, including in mergers, cartels, abuse of
dominance matters and compliance. He has advised global and Indian clients in several high-profile
cases, both domestic and cross-border.

Geeta GOURI

Dr. Geeta Gouri, former Member of the CCI, is an economist with 15 years of experience working as
a Regulatory Economist. She served as Member (Economics) at the CCI for 5 years and prior to that
as Director (Tariffs) at the Andhra Pradesh Electricity Regulatory Commission. This unique experience
gives her the privilege of being perhaps the only economist in India to be associated with the premiering
of the two commissions, which ushered competition and markets reforms in the economy. Dr. Gouri
has published extensively and delivered lectures on a wide range of subjects; “Pricing for Welfare; Pe-
troleum Products in India”; “Privatization and Public Enterprise: The Asia-Pacific Experience” (edited);
“Towards Equity: New Economic Policy and Equity” (edited).

T.S. SOMASHEKAR

Started his teaching career at St. Joseph’s College, Bangalore, in 1998 and was a visiting faculty in
NLSIU between October 2001 and January 2002. He joined NLSIU as a regular faculty in March 2002.

His areas of interest and research include Law and Economics, Industrial Organisation, Business Strat-
egy, Public Policy Analysis and the World Trade Organisation.

He was an Erasmus Mundus Fellow in the Institute for Law and Economics at the University of Ham-
burg, Germany in 2006. In 2008 he was an advisor to the Ministry of Commerce and Industries, Gov-
ernment of Karnataka, to help formulate the industrial policy.

Rahul SINGH

Rahul Singh is a Partner in the Competition Law Practice Group in the Bengaluru office. Rahul has
expertise in the inter-disciplinary methodology of competition law-and-economics. Between 2012 and
2016, Rahul worked as a counsel and (national) head of competition practice at a large Indian law firm.

Rahul has worked with the Competition Commission of India, New Delhi as a Member of the Advisory
Committee on Regulation. In this capacity, he has trained scores of officials at the Competition Com-
mission of India in the inter-disciplinary competition law-and-economics.

Rahul has significant experience in Competition Law. He has advised and represented clients (includ-
ing as an arguing counsel) in contentious as well as non-contentious matters.
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