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In response to the consultation process initiated 
by Senator Howard Wetston “to promote 
additional dialogue on paths forward for 
Canadian competition law,”2 the authors 
prepared and delivered a paper focused on the 
interpretation and application of the efficiency 
defense contained in § 96 of the Competition 
Act.3 The following summarizes the essence of 
that paper.4 

In a recent submission by the Competition 
Bureau to Senator Wetston’s consultation 
process,5 the first approximately 20 pages of the 
67-page submission focus on the merger 
provisions including the efficiency defense. In our 
view, this attention is well deserved: the merger 
provisions of the Competition Act are by any 
objective standard the most significant area of the 
Competition Act being considered for potential 
amendment at this time. It is well recognized that 
major mergers can lead to changes to the 
competitive dynamics of a market. CEOs and 
board members likely spend more time 
discussing major such proposed mergers than 
they do other possible issues encompassed by 
the Competition Act. 
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In its submission, the Competition Bureau 
recommends that the efficiencies exception in § 
96 of the Act should be eliminated: 

The [Competition] Act may permit anti-
competitive mergers when the private 
benefits of merging outweigh the broader 
economic harm of the merger. The 
efficiencies exception should be eliminated, 
and instead efficiencies should be 
considered as a factor when considering the 
effects of mergers.6 

We disagree with the position proposed by the 
Competition Bureau with respect to the efficiency 
defense. 

The Competition Act is a key part of Canada’s 
fundamental framework for economic 
development, productivity growth, and living 
standards. Under the Act, mergers are a 
significant market-based tool for industrial 
modernization and efficiency. First proposed by 
the Economic Council of Canada in 1969 and 
endorsed by the Skeoch-MacDonald Report 
(1976)7 and the Bureau’s first Merger 
Enforcement Guidelines (1991)8 (the “MEGs”), 
the efficiency defense allows an anticompetitive 
merger when the gains in efficiency exceed and 
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offset the anticompetitive effects that may arise 
from the merger. 

Eliminating the efficiency defense would give rise 
to a significant change in the application of the 
Competition Act and to a considerable extent 
negate the potential benefits of a properly applied 
efficiency defense. Making it a “factor” to be 
considered rather than a defense would turn 
efficiency into a discretionary variable rather than 
the paramount goal of the merger provisions of 
the Act as the Competition Tribunal and the 
Federal Court of Appeal found in the Propane 
case.9 

The Supreme Court decision in the Tervita case10 
(2015) has called into question how the efficiency 
defense should be applied. The efficiencies from 
Tervita’s acquisition of a landfill in British 
Columbia were negligible while the acquisition 
itself would likely lead to price increases of 10%. 
The Court held that the Commissioner of 
Competition did not quantify the anticompetitive 
effects, leading it to assign to those effects a 
value of zero. Consequently, even a conceptional 
efficiency gain of $1.00 would have been 
sufficient to outweigh anticompetitive effects. As 
such, the efficiency defense was allowed and the 
merger permitted to proceed. 

In its submission to Senator Wetston’s 
consultation process, the Canadian Bar 
Association (“CBA”) states that it would not be in 
favor of amendments that limit the application of 
the efficiency defense.11 The CBA asserts that it 
is in the best interests of business certainty and 
predictability that the Commissioner of 
Competition be required to put forward 
quantitative evidence estimating the 
anticompetitive harm that would result from the 
merger, in accordance with the decision by the 
Supreme Court in Tervita. In essence, the CBA’s 
position is that the Commissioner of Competition 
should continue to have the burden of proof under 
§ 96 as provided in the Tervita decision. 
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We disagree with the position proposed by the 
CBA with respect to the efficiency defense. In our 
view, the Commissioner of Competition should 
bear the entire burden of proving every element 
of § 92 of the Competition Act,12 including that the 
merger or proposed merger is likely to prevent or 
lessen competition substantially in the relevant 
market. The respondents may then contest any 
of the elements through cross-examination or 
presenting independent evidence in the usual 
course of litigation. 

In the event that the respondents then also elect 
to rely on § 96 of the Competition Act, the 
respondents should bear the entire burden of 
proving every element of § 96, including the 
quantitative and qualitative gains in efficiency 
arising from the merger and that such will be 
greater than and offset anticompetitive effects of 
the merger. Thereafter, the Commissioner of 
Competition has the right to respond and to 
engage in cross-examinations and present 
independent evidence in this respect. In this 
manner, there is a clear delineation of the 
respective burdens of proof under §92 and §96 of 
the Competition Act. 

Moreover, the respondents in real-world terms 
can be expected to have much greater 
knowledge than the Commissioner of 
Competition of the relevant efficiencies from their 
years of experience operating and competing in 
the market. Putting the burden of proof on the 
Commissioner of Competition also leads to 
unnecessary uncertainty as to the application of 
the efficiency provisions going forward.  

In our view, the burden of proving a substantial 
lessening or prevention of competition and all 
elements under § 92 rests with the Commissioner 
of Competition, as always. However, the burden 
of proving the efficiency defense under § 96 
should rest exclusively with the respondents in a 
one-step process whereby quantitative 
efficiencies and qualitative efficiencies are 
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balanced against the quantitative and qualitative 
anticompetitive effects to enable a final 
determination as to whether the total efficiencies 
exceed and therefore offset the total 
anticompetitive effects of the merger. 

Finally, from the perspective of Calvin Goldman—
one of the authors—as the former head of the 
Competition Bureau responsible for the 
administration and enforcement of the 
Competition Act immediately after its passage in 
1986, and as the one who conveyed to 
stakeholders as well as counterpart enforcement 
authorities across the globe the Competition 
Bureau’s interpretation of the 1986 Act’s new 
provisions, there was never any contemplation of 

a burden under § 96 along the lines of the Tervita 
decision. No such possibility was ever discussed 
in the course of those stakeholder and 
counterpart enforcement authority meetings. If it 
had been raised, a proposal to that effect would 
have been shut down immediately. Rather, it was 
always the view both within the Competition 
Bureau and in those discussions over the first few 
years of the administration and enforcement of 
the Competition Act, that the entire burden of 
proving all elements of § 96 rested with the 
respondents if they chose to argue that those 
provisions were applicable, after the 
Commissioner carried the burden of proving the 
elements of § 92.

 


