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Are Businesses Shying Away from Non-Competes in Response to
Increased Antitrust Scrutiny of Labor-Related Issues?

By Bruce McCulloch, Meredith Mommers, & Tyler Garrett’

I. Increased Antitrust Scrutiny of Labor-
Related Issues

It is no secret that labor antitrust issues recently
have received more attention from the federal
antitrust agencies. Wage-fixing and no-poach
enforcement actions made major headlines in
2020 and 2021 when, for the first time, the U.S.
Department of Justice (“DOJ”) brought criminal
charges in wage-fixing? and no-poach cases?®
and took those cases to trial. Non-competes
have also ridden the swell of the renewed
antitrust agency vigor and interest. For example,
in October 2021, the Federal Trade Commission
(“FTC”) approved a transaction on the condition
that the acquirer was prohibited from entering
into or enforcing employee non-competes.* This
trend of increasing scrutiny and enforcement
bears greater examination, and an investigation
into whether companies have begun adjusting
their behavior to lessen antitrust risk.

Il. Non-Competes Historically Have Not
Attracted Significant Federal Antitrust
Attention

Non-compete agreements can arise either in the
M&A or in the HR context, as both contexts can
involve labor issues. M&A non-competes
typically restrict the seller and its affiliates from
competing with the buyer, or from soliciting
employees of the buyer (commonly known as

“non-solicits”), for a period of time after closing.
These M&A non-competes are designed to
protect the buyer’s substantial investment in the
acquisition by preventing the seller from
immediately re-entering the business and re-
appropriating the goodwill, intellectual property,
talent, and relationships that the buyer
purchased. As a result, M&A non-competes are
reviewed under the rule of reason, and
unchallenged precedent and agency policy long
have agreed that many M&A non-compete
clauses are lawful.® M&A non-competes are
generally enforced if they meet a legitimate
business need and are reasonably tailored in
terms of product scope, geographic scope, and
duration.?® While these are fact-intensive
considerations, best practice is to limit the terms
of the M&A non-compete to what is reasonably
necessary to protect the goodwill and business
of the acquired company.

Outside of M&A, non-competes typically take
the form of an agreement between an employer
and an employee whereby the employee agrees
not to work in a similar profession or trade in
competition against the employer for a certain
period after leaving the company. Common
purposes of these HR non-competes are to
protect trade secrets or other proprietary
information, to protect an employer’s valuable
customer relationships, and to preserve the
benefits of the costs of employee training.” HR
non-competes are likewise analyzed under the
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rule of reason® but carry higher risk of
unenforceability under applicable state law—
particularly when applied to low-wage workers.®
Neither type of M&A nor HR non-compete has
been prosecuted criminally at either the federal
or state level.’®

Prior to late 2016, labor-focused non-compete
agreements and other labor-related antitrust
issues did not attract much attention from
federal antitrust enforcers. Instead, regulation
was often left to the states. While most
legislative and regulatory actions against HR
non-competes continue to occur at the state
level, political winds have favored federal
pursuit of more aggressive and antitrust-
focused policies towards labor-focused non-
competes since 2016, when the Trump

Administration’s FTC and DOJ issued their
Antitrust Guidance for HR Professionals.'? This
pursuit has only accelerated since the
commencement of the Biden Administration.

lll. Recent Federal Enforcement Actions &
Policy Statements Suggest Labor-Focused
Non-Competes Carry Greater Antitrust Risk

The Biden Administration has repeatedly made
it clear that it will scrutinize non-competes
closely, in particular as they relate to labor.
President Biden himself issued an executive
order in 2021 that stressed the importance of
using antitrust tools to augment workers’
abilities to switch jobs and negotiate higher
salaries.” The DOJ and FTC, under U.S.

8 Like the rule of reason analysis for non-competes ancillary to M&A agreements, non-competes ancillary to employment contracts are
generally enforceable under federal law if the restriction is related to a legitimate purpose and is reasonably tailored in the scope of
job functions it restricts, its geographic scope, and its duration. See, e.g., Caudill v. Lancaster Bingo Co., 2005 WL 2738930, at *4

(S.D. Ohio Oct. 24, 2005) (citing an “unbroken line” of cases).
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and Florida impose few restrictions on the use of HR non-compete provisions and Alabama considers a restriction of two years or
less to be presumptively reasonable. For further detail, see the map below, sourced from Chris Marr, Red State Lawmakers Look at
Noncompete Bans for Low-Wage Workers, BLOOMBERG L. (Feb. 9, 2022), https://news.bloomberglaw.com/daily-labor-report/red-
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Assistant Attorney General (“AAG”) Jonathan
Kanter and Chair Lina Khan, have moved in
lockstep with this approach. For example, Chair
Khan has stated that “the key question is not
whether antitrust law and competition policy can
or should protect workers as well as consumers,
but instead precisely how they can or should do
so,” and later answered this question by
explaining that the FTC is both “scrutiniz[ing]
mergers that may substantially lessen
competition in labor markets” and “scrutinizing
whether certain terms in employment contracts

. may violate the law.”™ In addition, recent
reports suggest that the FTC will consider a new
rule in September 2022 that would prevent
companies from implementing and enforcing
any HR non-compete—which, if passed, would
create a uniform national policy barring HR non-
competes.’®

AAG Kanter has weighed in as well, explaining
that the DOJ's new partnership with the
Department of Labor (and the DOJ’s overall
focus on potential labor antitrust violations)
came about because “[p]rotecting competition in
labor markets is fundamental to the ability of
workers to earn just rewards for their work.”16
The Biden Administration’s focus on labor
antitrust issues is consistent with the growing

movement that does not view consumer welfare
as the holy grail of antitrust but favors a more
holistic approach—thus considering antitrust a
tool to protect workers as well as consumers. As
a result, the agencies have set their sights on
labor-related non-competes in both the M&A
and HR contexts.

On the M&A front, the FTC recently approved a
transaction (DaVita-Total Renal Care) under the
condition that DaVita was prohibited from
entering into or enforcing non-solicit
agreements and other employee restrictions.!”
In addition, the FTC’s September 2021 study of
unreported acquisitions by large technology
companies highlighted the prevalence of non-
compete clauses in merger agreements, in
particular as they relate to founders and key
employees of acquired entities,’® and Chair
Khan noted that the FTC will increase scrutiny
of the use of M&A non-competes in non-
reportable transactions.’ And while the DOJ
has not recently initiated an enforcement action,
in October 2021 then-acting DOJ Antitrust AAG
Richard Powers said that the Antitrust Division’s
“focus on labor markets extends beyond its
cartel program” to “using its civil authority to

4 Lina Khan, Remarks of Chair Lina M. Khan at the Joint Workshop of the Federal Trade Commission and the Department of Justice
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detect, investigate, and challenge
anticompetitive non-compete agreements.”?°

The use of HR non-competes, although not yet
subject to any notable federal enforcement
actions, remains an area of enforcement priority
for both agencies. In December 2021, the DOJ
and FTC hosted a joint workshop on antitrust in
labor markets, where both Chair Khan and AAG
Kanter spoke in favor of promoting greater
competition in labor markets.2' The workshop’s
keynote address came from Tim Wu, President
Biden’s top antitrust advisor, in which he
emphasized that “President Biden feels very
strongly that it's wrong . . . for any worker,
particularly a low wage worker, not to have the
freedom to change jobs, look for a better wage”
and urged the DOJ and FTC to “take seriously
labor markets and the effects of mergers [upon
workers].”?? Just two months later, the DOJ filed
a statement of interest arguing that the per se
rule should be applied to condemn a collection
of HR non-competes which prevented a group
of anesthesiologists from competing with their
employer, the exclusive provider of
anesthesiology services to a local hospital.??

IV. Businesses Are Slowly Changing Their
Standard Labor-Focused Non-Compete
Practices

In light of this greater agency scrutiny of labor
antitrust issues, we would expect some
companies to have adapted to the increased
risk profile associated with labor-focused non-
competes and to take one of three approaches:
(A) cease including non-solicits in their merger
agreements, (B) more narrowly tailor the scope
and duration of any labor-focused non-compete
provisions to align with procompetitive
justifications, or (C) refrain from enforcing
existing any such provisions.

So, how have companies responded? The
answer is that firm behavior in the M&A context
has shifted slightly away from non-solicits over
the 6 years since the DOJ and FTC first
promulgated their Antitrust Guidance for HR
Professionals in October 2016.2* We gathered
data?®> from 590 publicly available merger
agreements announced on October 1, 2016,
through June 30, 2022, where the transaction
was a strategic acquisition of a U.S. target with
a reported value of greater than the minimum
size-of-transaction reportability threshold for the
year the transaction was announced.?® The data
show that both the percentage of transactions
containing a non-solicit term,?” and any such
term’s duration, have decreased since 2016.

20 Richard A. Powers, Acting Assistant Att'y Gen., U.S. Dep’t of Justice Antitrust Div., Remarks at Fordham's 48th Annual Conference
on International Antitrust Law and Policy (Oct. 1, 2021), https://www.justice.gov/opa/speech/acting-assistant-attorney-general-

richard-powers-antitrust-division-delivers-remarks.
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$101M (2022). Although exemptions may apply, it is likely these transactions were notified to the FTC and DOJ pursuant to the

Hart-Scott-Rodino Act.
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Although we cannot draw conclusions from this
data set about corporate implementation and
enforcement of HR non-competes, there is
some indication that dominoes are also
beginning to fall on non-competes outside the
M&A context. In a June 2022 blog post,
Microsoft announced it would remove HR non-
compete clauses from its U.S. employment
agreements for all but its most senior staff and
cease enforcing existing non-compete
clauses.?® The announcement referenced

‘concerns that the noncompetition clauses in
some U.S. employee agreements . . . feel at
odds with our talent principles,”?® and thus the
policy change could be as much a public-
relations move as an antitrust risk mitigation
strategy, but it is unlikely to be a coincidence
that Microsoft’'s change came amidst increasing
federal and state attention on HR non-compete
agreements (as well as mounting antitrust
scrutiny of big tech generally).

28 Amy Pannoni & Amy Coleman, Microsoft Announces Four New Employee Workforce Initiatives, MICROSOFT BLOG (June 8, 2022),
https://blogs.microsoft.com/on-the-issues/2022/06/08/microsoft-announces-four-new-employee-workforce-initiatives/.
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V. Ongoing Antitrust Risk Assessment in
Response to Today’s Enforcement Climate
Is Essential

Labor antitrust issues, including non-compete
agreements, are an enforcement priority for the
Biden Administration, and we have seen
increased scrutiny over recent years of non-
competes in both the M&A and HR contexts.
Businesses seem to have taken note, and
prevalence of non-solicits in merger agreements

is slowly decreasing. Companies will need to
continually assess the antitrust risks of including
a labor-focused non-compete provision in future
M&A and employment agreements in the
context of the current enforcement climate. And
companies should be prepared to respond to
agency concerns about how any non-compete
provision is appropriately tailored to the
legitimate business objective of the agreement
housing the relevant provision.



